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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 14,454) 


In re MARVIN SPERLING. CEA Docket No. 177. Decided March 6, 
1972. 


Misuse of customers’ funds—Denial of trading privileges for 3 years 


Respondent is ordered to cease and desist from using customers’ funds for 
unauthorized purposes and is prohibited from trading on all the con- 
tract markets for a period of 3 years. 


John Broadley for Commodity Exchange Authority. 
Respondent pro se. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1, 1970 ed.). 


The complaint in this case was served on the respondent’s at- 
torney, in accordance with a telephone request from the respond- 
ent. The respondent’s attorney filed an answer, but subsequently 
advised the compainant that “the respondent herein has informed 
this firm that he will not retain our services in connection with 
the above entitled proceeding.” 


377 
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Subsequent documents were served on the respondent by mail- 
ing a copy to him at his last known address, by certified or regis- 
tered mail, but they were returned “Unclaimed,” or “Moved, left 
no address.” 


The respondent did not appear at the hearing and filed no 
exceptions to the Hearing Examiner’s report. The Hearing Ex- 
aminer’s report was mailed to the respondent at his last known 
address, by registered mail, but was returned marked “Moved, 
left no address.” The rules of practice provide for various forms 
of service of documents in connection with disciplinary proceed- 
ings, including service “by registering and mailing a copy of the 
document or paper, addressed to such indvidual, partnership, 
corporation, organization, or association, or to his or its attorney 
or agent of record, at his or its last known principal office, place 
of business, or residence” (17 CFR § 0.22(b) ). 


In view of the foregoing, and after consideration of the entire 
record, the recommended decision and proposed order of the 
Hearing Examiner are adopted as the final decision and order 
herein. The order shall become effective on the 30th day after 
the date of this order. 


A copy of this decision and order shall be served on each con- 
tract market, and on the respondent, by sending a copy to him 
at his last known address, registered mail. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), hereinafter called the Act. It was instituted 
by a complaint and notice of hearing filed on August 10, 1971, 
by an Assistant Secretary of Agriculture. The Respondent was 
charged with converting customers’ funds to his own use, in 
violation of the Act and the regulations thereunder. Respondent 
filed an answer denying violation of the Act and requesting an 
oral hearing. 


An oral hearing was held in Washington, D.C., on December 1, 
1971, before Chief Hearing Examiner Jack W. Bain, Office of 
Hearing Examiners, United States Department of Agriculture. 
John Broadley, Office of the General Counsel of the Department, 
appeared for Complainant. Although duly notified of the time 
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and place of the hearing, Respondent did not appear, and no 
evidence was presented on his behalf. Complainant called two 
witnesses and introduced five exhibits in evidence. 


After the hearing, Complainant filed suggested findings of 
fact, etc., which substantially are proposed below. 


PROPOSED FINDINGS OF FACT 


1. The Respondent, Marvin Sperling, an individual whose last 
known address was 12334 Rossridge, St. Louis, Missouri 63141, 
was at all times material herein a member of the New York 
Mercantile Exchange and an employee of Jacobson Commodities, 
Inc., a registered futures commission merchant under the Com- 
modity Exchange Act. 


2. The New York Mercantile Exchange is now and was at 
all times material herein a duly designated contract market 
under the Commodity Exchange Act. 


3. On or about December 27, 1968, Respondent converted to 
his own use $600.00, which he had received and accepted from 
William Dalton to margin, guarantee, and secure transactions 
in commodities for future delivery to be executed on the New 
York Mercantile Exchange for Dalton’s account, which was car- 
ried with Jacobson Commodities, Inc. 


4. On or about January 16, 1969, Respondent converted to 
his own use $600.00 which he had received and accepted from 
Raymond Geisler to margin, guarantee, and secure transactions 
in commodities for future delivery to be executed on the New 
York Mercantile Exchange for an account to be opened in the 
name of Geisler with Jacobson Commodities, Inc. 


5. The aforesaid transactions in commodities for future de- 
livery could have been used for hedging transactions in interstate 
commerce in such commodities, or for delivering such commodi- 
ties sold, shipped, or received in interstate commerce. 


PROPOSED CONCLUSIONS 


The Complainant’s suggested findings of fact are plainly estab- 
lished by the evidence. These findings clearly demonstrate that, 
as charged in the complaint, the Respondent violated sections 4b, 
4d and 9 of the Commodity Exchange Act (7 U.S.C. 6b, 6d and 
13), and section 1.20 of the regulations made pursuant thereto 
(17 CFR 1.20). See, e.g., In re Jack C. Flora, 29 A.D. 1015 
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(1970) ; In re Sterling Securities, Inc. et al., 28 A.D. 115 (1969) ; 
In re Douglas Steen, 21 A.D. 1076 (1962). 


The offenses by the Respondent were deliberate, serious and 
flagrant. They violated basic provisions of the Commodity Ex- 
change Act designed for the protection of customers of futures 
commission merchants. Upon a consideration of all the facts 
and circumstances of this case, we agree with the testimony of 
the Director of the Compliance Division of the Commodity Ex- 
change Authority that in order to effectuate the purposes of the 
Commodity Exchange Act, it is necessary to deny to the Respond- 
ent all trading privileges on contract markets for a period of 
three years and to enter a cease and desist order against him. 


PROPOSED ORDER 


1. The Respondent, Marvin Sperling, shall cease and desist 
from (a) converting to his own use or the use of another, any 
funds received by the Respondent as futures commission mer- 
chant or as the employee or agent of a futures commission mer- 
chant to margin, secure or guarantee the trades or contracts of 
any customer of the Respondent or of such other futures com- 
mission merchant or accruing to such customer as the result of 
such trades or contracts, and (b) using any funds held by any 
futures commission merchant for any customer, as belonging to 
any person other than the customer for whom such funds are 
held. 


2. The Respondent, Marvin Sperling, is prohibited from trad- 
ing on or subject to the rules of any contract market for a period 
of three years, and all contract markets shall refuse all trading 
privileges to the Respondent during this period, such prohibition 
and refusal to apply to all trading done and all positions held by 
the Respondent, directly or indirectly. 


The cease and desist provisions of this order shall become 
effective upon the date of service of this order upon the Respond- 
ent. 


The period of the denial of trading privileges to the Respond- 
ent specified in paragraph 2 above shall become effective on the 
thirtieth day after the date of entry of this order. 


A copy of this decision and order shall be served upon each 
contract market. 


LOUIS ROMOFF 381 
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(No. 14,455) 


In re LouIs RoMOFF. CEA “Docket No. 166. Decided March 8, 
1972. 


Reconsideration denied—Finality of decision—Effective date of denial of 
trading privileges stayed until March 27, 1972 


As the matters set forth in respondent’s petition for reconsideration were 
fully considered when the final decision and order were issued (31 A.D. 
158), the petition is denied. Respondent’s request for reconsideration 
by the Secretary or other official of the Department cannot be granted 
where the final authority to decide this matter has been delegated to 
the Judicial Officer (36 F.R. 3210). 


Decision by Donald A. Campbell, Judicial Officer 


STAY ORDER AND DENIAL OF PETITION TO RECONSIDER ORDER 


On March 7, 1972, the respondent filed a Petition to Reconsider 
the Decision and Order entered in this case on February 11, 1972. 
The Decision and Order was preceded by a Tentative Decision 
and Order, and exceptions were filed to the Tentative Decision 
and Order. The matters set forth in the present petition were 
fully considered when the final Decision and Order was issued. 
Accordingly, the Petition to Reconsider is denied. 


The respondent requests reconsideration by the Secretary of 
Agriculture or some other official of the Department, but final 
authority to decide this matter has been delegated to the Judicial 
Officer who issued the final decision and order (36 F.R. 3210). 


The respondent also requests that the effective date of the 
order be stayed until 10 days after a decision has been rendered 
on the Petition to Reconsider. This is denied as to the cease and 
desist provisions of the order, which shall remain in effect, but 
the period of the denial of trading privileges to the respondent 
as set forth in the order shall become effective on March 27, 1972. 


The respondent “reserves the right to hereafter petition for a 
further stay of said Order if and at such time as Respondent 
files a Petition for Review of the Order with the Court of 
Appeals * * * .” A further stay of the denial of trading privi- 
leges will be issued in the event of such an appeal to the Court 
of Appeals. 
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(No. 14,456) 


In re Louis RoMOFF. CEA Docket No. 166. Decided March 21, 
1972. 


Stay order—Pending outcome of court appeal 
Decision by Donald A. Campbell, Judicial Officer 


STAY ORDER 


By petition dated March 17, 1972, the respondent herein ap- 
pealed to the United States Court of Appeals for the Ninth Cir- 
cuit to set aside the Decision and Order entered in this proceed- 
ing on February 11, 1972. 


In view of this petition, the cease and desist provisions of the 
order of February 11, 1972, shall remain in effect. However, the 
denial of trading privileges to the respondent is hereby stayed 
pending the outcome of the appeal. 


(No. 14,457) 


In re WILLIAM E. HENNER. CEA Docket No. 181. Decided March 
27, 1972. 


Consent order 


Respondent is ordered to cease and desist from making trades on or subject 
to the rules of a contract market other than by open and competitive 
methods. 


Richard W Davis for Commodity Exchange Authority. 
Harry H. Fortes, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1970), instituted by a com- 
plaint and notice of hearing issued on August 24, 1971 under 
section 6(c) of the said Act (7 U.S.C. 13b). The respondent is 








\- 
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charged with violating sections 4b, 4c and 4g of the said. Act 
(7 U.S.C. 6b, 6c and 6g) and sections 1.35 and 1.38 of the regula- 
tions thereunder (17 CFR 1.35 and 1.38). 


No hearing has been held in this proceeding. On March 22, 
1972, the respondent filed a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b) ), in which he (1) withdrew 
the answer previously filed by him, (2) admits the facts here- 
inafter set forth in paragraphs 1 through 3 of the Findings of 
Fact, (3) admits, for the purposes of this proceeding and for 
such purposes only, the remaining facts set forth in the Findings 
of Fact, and (4) waives the report of the Referee and consents 
to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, William E. Henner, an individual, whose 
business address is 141 West Jackson Boulevard, Chicago, Illinois 
60604, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act and a member 
of the Chicago Mercantile Exchange, hereinafter referred to as 
the exchange. 


2. The exchange is now, and was at all times material herein, 
a duly designated contract market under the Commodity Ex- 
change Act. 


3. The transactions referred to in this complaint relate to the 
purchase and sale of July 1969 pork belly futures contracts on 
the exchange. Such contracts could have been used for hedging 
transactions in interstate commerce in pork bellies or the prod- 
ucts or by-products thereof, or for determining the price basis 
of transactions in interstate commerce in pork bellies, or for 
delivering pork bellies sold, shipped, or received in interstate 
commerce. 


4. On February 14, 1969, the respondent, acting as floor trader 
for his own account on the exchange, sold two July 1969 pork 
belly futures contracts to Alan L. Freeman, who was acting in 
the capacity of floor broker for the account of a customer. There- 
after, on the same day, in order to aid the said Freeman to fill 
a customer’s sell order, the respondent entered into a non-com- 
petitive arrangement with Freeman whereby the respondent gave 
to Freeman one of such sales which the respondent had previous- 
ly made for his own account to Freeman. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that the respondent has made a trade on or subject 
to the rules of a contract market otherwise than by open and 
competitive methods, in violation of section 1.38 of the regula- 
tions under the Commodity Exchange Act (17 CFR 1.38). The 
complainant states that the administrative officials of the Com- 
modity Exchange Authority have carefully considered the stipula- 
tion and the terms of the proposed order and they believe that 
the entry of such an order without further proceedings would 
constitute a satisfactory disposition of this case, serve the public 
interest and effectuate the purposes of the Commodity Exchange 
Act. The complainant, therefore, recommends that the stipula- 
tion be accepted and the proposed order be issued, terminating 
this proceeding. It is concluded that the complainant’s recom- 
mendation should be adopted. 


ORDER 


Effective immediately, respondent William E. Henner shall 
cease and desist from making trades on or subject to the rules 
of a contract market otherwise than by open and competitive 
methods. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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In re TOM E. CARROLL, d/b/a TOM CARROLL SHEEP COMPANY. 
P&S Docket No. 4585. Decided March 1, 1972. 


Consent order 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts for livestock purchased in commerce and failing to pay, 
when due, for such livestock. 


Richard S. Wetzler for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 8, 1971, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 
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On January 20, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Tom E. Carroll, doing busines as Tom Carroll Sheep 
Company, hereinafter referred to as the respondent, is an indi- 
vidual with his principal place of business located at Route 1, Box 
5420, Fort Collins, Colorado 80521. 

(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer, within the meaning and subject to 
the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks and drafts which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks and drafts were drawn. 


Date Date No. of Head 
of of and Purchased Amount of 
Purchase Check Species From Check 
*3-25-17 3-25-71 92 ewes Bill Davison $ 753.60 
**3.25-17 7-19-71 Bill Davison 885.80 
* 4-8-71 4-8-71 187 sheep Farmer & Rancher 1,607.42 
LS Comm. Co., Ine. 
*4-15-71 4-16-71 8 ewes Farmer & Rancher 132.25 
LS Comm. Co., Inc. 
* §-6-71 5-7-71 55 sheep Farmer & Rancher 293.47 
LS Comm. Co., Inc. 
*5-20-71 5-20-71 81 sheep Farmer & Rancher 574.52 
LS Comm. Co., Inc. 
5-21-71 9-7-71 sheep Jack Reisner 771.65 
6-30-71 6-80-71 28 ewes Chris Joufias 894.40 
and lambs 
*Drafts. 


**Check was balance owed Bill Davison on $753.60 draft for 92 ewes. 
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3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


Date of Purchase Purchased 
Purchase No. of Head Price From 
8-25-71 92 $ 753.60 Bill Davison 
4-8-71 187 1,607.42 Farmer & Rancher LS 
Comm. Co., Inc. 
4-15-71 8 182.25 Farmer & Rancher LS 
Comm. Co., Inc. 
5-6-71 55 293.57 Farmer & Rancher LS 
Comm. Co., Inc. 
5-20-71 81 574.52 Farmer & Rancher LS 
Comm. Co., Inc. 
5-21-71 771.65 Jack Reisner 
6-30-71 28 394.40 Chris Jouflas 
CONCLUSIONS 


By reason of the facts set forth in Findings fo Fact 2 and 3 
herein, the respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) issuing checks or drafts for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such 
checks or drafts when presented for payment; and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 14,459) 


In re BOB GORDEN d/b/a BOB GORDEN LIVESTOCK AUCTION. P&S 
Docket No. 4610. Decided March 2, 1972. 


Consent order 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes and issuing untrue or incomplete scale tickets 
and accounts of sale or purchase. 


Henry F’. Rompage for complainant. 
Respondent pro ge. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on January 17, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On February 22, 1972 respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by the respondent 
be issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act, inasmuch as the deficit 
in respondent’s custodial account for shippers’ proceeds has been 
eliminated. 


FINDINGS OF FACT 


1. (a) Bob Gorden, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Mena, Arkansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Bob Gorden Livestock Auction, Mena, Arkansas, posted 
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under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and 
selling livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from September 11, 1971, to 
September 25, 1971 used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis for 
his own purposes and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to owners 
and consignors of livestock, and failed to maintain and use prop- 
erly his custodial account for shippers’ proceeds, thereby endan- 
gering the prompt accounting therefor and payment of the por- 
tions thereof due the owners and consignors of livestock, as set 
out in paragraph II of the complaint. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, submitted accounts 
of sale to consignors of livestock which accounts failed to show 
the true and correct names of the purchasers. Respondent re- 
tained copies of such accounts of sale as part of its records. 


4. Respondent, during the period from on or about July 6, 1971, 
through on or about September 21, 1971, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business as a market agency under 
the Act, in that respondent failed to keep and maintain copies of 
purchase invoices showing full, true and correct names of the 
buyers of livestock. 


5. Respondent, on September 28, 1971, in connection with his 
operations as a market agency under the Act, issued to consignors 
of livestock scale tickets which failed to show the date of the 
weighings or the name or initials of the person who weighed the 
livestock. Copies of such scale tickets were made a part of re- 
spondent’s books and records. 


6. Respondent, during the period from on or about July 6, 1971 
through September 25, 1971, in connection with its market agency 
operations subject to the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
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involved in its business, as set out in paragraph VI of th 
complaint. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated sections 307 and 312(a) (7 U.S.C. 208 
and 213(a)) of the Act and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42) ). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has wilfully violated sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213 (a) and 221) and section 201.43(a) of the regu- 
lations (9 CFR 201.48 (a) ). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


By reason of the facts set forth in Findings of Fact 5, respond- 
ent has violated section 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and section 201.49 of the regulations (9 
CFR 201.49). 


By reason of the facts set forth in Findings of Fact 6, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


2. making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


8. failing to maintain his account for shippers’ proceeds in con- 
formity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42) ; 
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4. issuing accounts of sale which fail to show the true and cor- 
rect names of the buyers of consigned livestock ; 


5. issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock; 


6. issuing scale tickets (1) which do not have the (a) name, 
signature, or initial of the person weighing the livestock; and 
(b) date of the weighing of the livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including, among other things, a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, a cash receipts and disbursement journal, a daily 
record of all market support livestock purchased and sold, a record 
of proceeds receivable and accounts receivable, periodic reconcili- 
ations of his bank accounts, copies of purchase invoices and 
accounts of sale showing the full, true and correct names of the 
purchasers of livestock represented thereon, and complete copies 
of scale tickets. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,460) 


In re JOHN KEATHLEY, MARY KEATHLEY and MARLIN KEATHLEY 
d/b/a KATy-K MEAT PACKERS. P&S Docket No. 4591. De- 
cided March 2, 1972. 


Packer—Cease and desist—Default 
Respondents are ordered to cease and desist from failing to pay, when due, 
the full purchase price for livestock, meat and meat food products pur- 


chased in commerce. 


J. R. Studenny for complainant. 
Harry S. McAlpin, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemenetd (7 U.S.C. 181 e¢ seg.). The 
respondents failed to file an answer to the complaint herein after 
notice in writing to do so, and they did not file exceptions to the 
Hearing Examiner’s report. 


In view of such failures by respondents, and after considera- 
tion of the entire record, the recommended decision and proposed 
order of the Hearing Examiner are adopted as the final decision 
and order herein. 


The order shall become effective on the sixth day after service 
upon the respondents. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
November 19, 1971 by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The Respondents, 
of Lawton, Oklahoma, were charged with failing to pay the full 
purchase price of livestock purchased for slaughter, and with 
failing to pay when due the full purchase price of meat or meat 
food products. 


Copies of the complaint and of the Rules of Practice were 
served on Respondents on November 29, 1971. They were notified 
in writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute an admission of 
such allegations and waiver of hearing. 


Respondents have filed nothing. 


On January 7, 1972, Complainant filed a recommendation that 
the Order proposed below be issued. Hearing Examiner Harry S. 
McAlpin, Office of Hearing Examiners, United States Department 
of Agriculture, to whom the proceeding has been assigned, issued 
a Recommended Decision on January 27, 1972, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 





ee 


394 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 392 


PROPOSED FINDINGS OF FACT 


I 


(a) John Keathley, Mary Keathley, and Marlin Keathley, here- 
inafter referred to as the Respondents, are partners d/b/a Katy-K 
Meat Packers, with their principal place of business located at 
Lawton, Oklahoma. 


(b) Respondents are, and at all times material in this case, 
were engaged in the business of buying livestock in commerce for 
purposes of slaughter, manufacturing and preparing meats and 
meat food products for sale or shipment in commerce. 


(c) Respondents, at all times material in this case, operated as 
a packer within the meaning and subject to the provisions of the 
Act. 


II 


Respondents, in 17 different transactions, listed in detail in the 
complaint, purchased livestock for slaughter in connection with 
their operations as a packer in commerce, and failed to pay when 
due the full purchase price of such livestock. As of October 14, 
1971, there remained unpaid a total of $89,369.20 for such live- 
stock purchases. 


III 


Respondents, in connection with their operations as a packer, 
during the period from about September 7, 1971 through Sep- 
tember 15, 1971, in the transactions listed in paragraph III of 
the complaint and in diverse other transactions, purchased meat 
or meat food products and failed to pay, when due, the full pur- 
chase price of such meat or meat food products. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph II of the Findings 
of Fact herein, Respondent has violated Section 202(a) of the Act 
(7 U.S.C. 192(a)), and Section 201.43(b) of the Regulations (9 
CFR 201.43 (b) ) ; and 


By reason of the facts set forth in paragraph III of the Find- 
ings of Fact, herein, Respondent has violated Section 202(a) of 
the Act, supra. 
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PROPOSED ORDER 


Respondents and each of them, in connection with their opera- 
tions as a packer, shall cease and desist from failing to pay, when 
due, the full purchase price for all livetsock, meats, and meat food 
products purchased in commerce. 


This Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the Respondents. Copies hereof shall be served 
upon the parties. 


(No. 14,461) 


POINT PLEASANT LIVESTOCK CoO., INC. v. ROBERT C. CARTE et al. 
P&S Docket No. 4495. JACKSON COUNTY LIVESTOCK MARKET, 
INC. v. ROBERT C. CARTE et al. P&S Docket No. 4498. Decided 
March 2, 1972. 


Dismissal as to one respondent—On motion of complainants 
Decision by Donald A. Campbell, Judicial Officer 


DISMISSAL AS TO RESPONDENT RIDLEY COMMISSION CO., INC. 


In these reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), complainants 
by their attorney of record have filed motions to dismiss their 
complaints herein as to respondent Ridley Commission Co., Inc. 


Accordingly, the complaints are hereby dismissed as to respond- 
ent Ridley Commission Co., Inc., only, but not at to the other 
respondents. 


Copies hereof shall be served on the parties. 


(No. 14,462) 


In re ALAN BEEF Co., INC. P&S Docket No. 4620. Decided 
March 9, 1972. 


Consent order 


Respondent, a packer under the act, is ordered to cease and desist from 
issuing insufficient funds checks in payment of livestock purchased and 
failing to pay, when due, for such livestock. 
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Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on January 27, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on February 24, 1972, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Alan Beef Co., Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at Dunmore, Pennsylvania 18512. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operation as a packer, on 
or about the dates and in the transactions set forth in paragraph 
II of the Complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which they were drawn. 
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3. Respondent, in connection with its operation as a packer, 
on or about the dates and in the transactions specified in para- 
graph II of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for 
such livestock. As of the date of issuance of the Complaint and 
Notice of Hearing there remained unpaid by respondent a total 
of $24,715.34 for such purchases. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)). 

By reason of the facts contained in finding of fact 3 herein, 
respondent has violated section 202(a) of the Act, supra, and 
section 201.48(b) of the regulations (9 CFR 202.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, 
in connection with respondent’s operations as a packer, shall cease 
and desist from: (1) issuing checks or drafts for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; (2) 
failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,463) 
In re CARL N. GRAZIANE. P&S Docket No. 4563. Decided March 
13, 1972. 
Consent order 


Respondent consented to the issuance of a cease and desist order against 
him for his failure to deposit shippers proceeds promptly, the issuance 
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of insufficient funds checks in payment of livestock purchased and 
failure to pay, when due, the full purchase price of such livestock. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 21, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated cer- 
tain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the Hearing Examiner, and for the purposes of this proceed- 
ing and for such purposes only, consents to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Carl N. Graziane, doing business as County Livestock 
Market, hereinafter referred to as the respondent, is an individual 
with his principal place of business located at Amsterdam, New 
York 12010. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the County Livestock Market, posted under and subject to 
the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis, at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 
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2. Respondent, during the period from December 31, 1970 
through June 29, 1971, failed to maintain and use properly his 
custodial account for shippers’ proceeds thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock in that; 


(a) As of December 31, 1970, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $5,247.85 and had to offset such checks, cash 
in said bank account in the amount of $1,642.06 and no deposits 
in transit or current proceeds receivable, resulting in a deficiency 
of $3,605.79 in funds available to pay shippers’ proceeds; 


(b) As of January 29, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $5,525.57 and had to offset such checks, cash 
in said bank account in the amount of $2,426.98, no deposits in 
transit or current proceeds receivable, resulting in a defiiciency 
of $3,098.59 in funds available to pay shippers’ proceeds; 


(c) As of March 31, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $6,475.19 and had to offset said checks, cash 
in said bank account in the amount of $3,386.52, proceeds on hand 
in the amount of $44.15, and current proceeds receivable in the 
amount of $5.25, resulting in a deficiency of $3,039.27 in funds 
available to pay shippers’ proceeds; 


(d) As of April 30, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $5,687.08 and had to offset such checks, cash in said 
bank account in the amount of $1,919.50, no deposits in transit 
or current proceeds receivable, resulting in a deficiency of 
$3,767.58 in funds available to pay shippers’ proceeds; 


(e) As of June 1, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $11,505.93 and had to offset such checks, cash in said 
bank account in the amount of $3,066.35 and current proceeds 
receivable in the amount of $6,114.03, resulting in a deficiency of 
$2,325.55 in funds available to pay shippers’ proceeds; 

(f) As of June 29, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $6,258.11 and had to offset such checks, cash in said 
bank account in the amount of $3,154.35 and current proceeds 
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receivable in the amount of $1,032.19, resulting in a deficiency 
of $2,071.57 in funds available to pay shippers’ proceeds; 


(g) Such deficiencies were due in part, to respondent’s 
failure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of consigned livestock. 


8. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date Date 
of of No. of Head Purchased Amount of 
Purchase Check and Species /At/ /From/ Check 
8-25-71 8-25-71 24 Cattle Burton’s Livestock $6,749.79 
Exchange 
Vernon, N. Y. 
4-15-71 4-15-71 10 Cattle Burton’s Livestock 3,106.33 
Exchange 
Vernon, N. Y. 
5-13-71 5-18-71 21 Cattle Burton’s Livestock 4,000.00 
Exchange 
Vernon, N. Y. 


(b) Respondent, on or about the dates and in the trans- 
actions specified above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price 
for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated sec- 
tions 307 and 312(a) of the Act (7 U.S.C. 208 and 213(a)) and 
sections 201.42 and 201.43(b) of the regulations (9 CFR 201.42, 
201.43(b)). Inasmuch as respondent has consented to the issu- 
ance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Failing to deposit in his custodial account for ship- 
pers’ proceeds within the time prescribed by section 201.42- 
(c) of the regulations (9 CFR 201.42(c)) an amount equal 
to the proceeds receivable from the sale of consigned live- 
stock ; 


(2) Failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; 


(3) Issuing checks in payment for livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit in the bank account upon which they are drawn 
to pay such checks; and 


(4) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the sixth day after 
service thereof upon the respondent and copies hereof shall 
be served upon the parties. 


(No. 14,464) 


In re A. L. KEELING. P&S Docket No. 4580. Decided March 14, 
1972. 
Consent order 


Respondent consented to the issuance of a cease and desist order against 
him for failure to comply with the bonding requirements. 


Henry F. Rompage for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on November 5, 1971 by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
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ent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On February 9, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by the 
respondent be issued. Complainant has also recommended that 
the respondent not be suspended as a registrant under the Act, 
inasmuch as respondent has complied with the bonding require- 
ments of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) A. L. Keeling, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Stark City, Missouri 64866. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on November 19, 1965. Respondent was notified by certi- 
fied mail on or about October 28, 1965 that if he continued his 
livestock operations without bond coverage or its equivalent, as 
required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has engaged in the business of 
a dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 210.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,465) 


In re MILTON R. POLLOCK. P&S Docket No. 4562. Decided March 
15, 1972. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond coverage. 


Richard S. Wetzler for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with operating as a 
livestock dealer without furnishing and maintaining the required 
bond. Chief Hearing Examiner Jack W. Bain issued a recom- 
mended decision based upon the default in the filing of an answer 
and proposed a cease and desist order against respondent for 
the violation found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
of a copy hereof upon respondent. 
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CHIEF HEARING EXAMINER’S RECOMMENDED DECISION AND 
ORD 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on October 21, 1971, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent, registered under 
the Act, was charged with operating as a livestock dealer without 
furnishing and maintaining the required bond. 


Copies of the complaint and the rules of practice were served 
on respondent on October 26, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Milton R. Pollock, is an individual whose 
address is 162 North Main Street, Middleton, Massachusetts 
01949. He is, and at all times material herein was, engaged in 
the business of buying and selling livestock in commerce for his 
own account, and registered under the Act as a dealer to buy 
and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer operations under the Act was termi- 
nated on November 11, 1970. He was notified by certified mail 
dated October 16, 1970, delivered to him on October 20, 1970, 
of such termination and informed that if he continued livestock 
operations after November 11, 1970, without the bond coverage 
required by the Act and regulations, he would be in violation 
of Section 312(a) of the Act and sections 201.29 and 201.30 of 
the regulations thereunder. Notwithstanding such notice, re- 
spondent engaged in the business of a dealer, buying and selling 
livestock in commerce for his own account without filing and 
maintaining a reasonable bond or its equivalent, but he is now in 
compliance with the bonding requirements. 


PROPOSED CONCLUSIONS 


By continuing to operate as a livestock dealer without the 
required bond, respondent willfully violated Section 312(a) of 
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the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30), for which the following 
order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations. 


Copies hereof shall be served on the parties, and this order 
shall become effective on the sixth day after service thereof upon 
respondent. 


(No. 14,466) 


GARDEN CITY SALE COMPANY, INC. v. LEON DODD AND VONALEE 
Dopp, d/b/a Dopp LIVESTOCK COMPANY; REA MORTON; AND 
CANADIAN COMMISSION COMPANY. P&S Docket No. 4433. 
Decided March 15, 1972. 


Order upon reconsideration—Agent—Disclosed principal—Reinstatement of 
prior decision and order 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on September 27, 1971 (30 A.D. 1335), in which 
respondents Leon and Vonalee Dodd were ordered to pay the 
sum of $9,903.18, with interest, for the unpaid purchase price 
of livestock purchased from complainants by Rea Morton for the 
account of the Dodds. The complaint was dismissed as to re- 
spondents Rea Morton and Canadian Commission Company. In 
the Decision and Order it was found, inter alia, that respondent 
Morton “was the employee or agent of disclosed principal Dodd 
at the time of the purchases, and was not a buyer for himself. 
Absent any evidence of an agreement or understanding with 
complainant to the contrary, Morton is not liable for the live- 
stock purchases of his principal.” 
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On October 12, 1971, complainant filed a petition for recon- 
sideration of the dismissal as to respondent Morton, asserting, 
inter alia, that the liability of a market agency buying on com- 
mission can be no different than that of a market agency selling 
on commission and accordingly both should be held equally liable 
in livestock transactions. Complainant cites as authority for 
finding liability on the part of a buyer for a principal the cases 
of Missoula Livestock v. Nordtome, 23 A.D. 1204 (1964) and 
Hays Livestock Commission Company, Inc. v. Maly Livestock 
Commission Co., Inc. and Glen Wenzel, 29 A.D. 216 (1970); aff. 
29 A.D. 788 (1970). 


There is no doubt from the record that at the time of the 
transactions here involved, Morton was buying for a known 
principal, the Dodds, and had been so buying for some three 
years prior to the date in issue. Initially, it should be noted that 
on the basis of common law and holdings in numerous reparation 
decisions, where an agent buys livestock for a disclosed principal, 
there is no liability for the purchase price on the part of the 
agent, either primarily or secondarily, absent a specific under- 
standing otherwise. Ward v. Seale et al, 31 A.D. 105 (January 27, 
1972). See also, Bottorff v. Ault, 22 A.D. 20 (1963) ; Pearl City 
Sale v. Groth, 23 A.D. 315 (1964); Iowa County v. Schwartz, 
23 A.D. 813 (1964) Gordon Magness v. James Davis, 28 A.D. 
140 at 146 (1969) ; York County Stock Sales v. Rob Martin, 28 
A.D. 163 (1969) ; Grischott v. Willard, 28 A.D. 423 at 425 (1969) ; 
Coltharp’s Livestock Market v. Mescke, 28 A.D. 696 (1969); 
Cleo L. Gascho v. Frank Jessen, 29 A.D. 381 (1970); Hunt v. 
Knoxville Community Sales, 29 A.D. 799 (1970) ; John W. Torpey 
v. Nebraska Order Buyers, 30 A.D. 207 (1971); and Jack E. 
Schubert, 30 A.D. 933, 940 (1971). Of course, there may be 
specific instances in which an agent (market agency or dealer) 
buying for a disclosed principal may be held liable (primarily, 
secondarily, or jointly and severally) under circumstances where 
the seller directly or by other means has an understanding with 
the agent that it is the agent to whom the seller is looking for 
payment and upon whose credit the seller is relying. But in this 
record there was no evidence to support a finding of such an 
understanding. Nor was there any evidence submitted at the 
hearing of a trade or industry custom of reliance upon the credit 
of a market agency or dealer buying for the account of a dis- 
closed principal. 
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The cases cited by complainant in its petition involve situa- 
tions factually and legally distinguishable from the one at hand. 
In Missoula the buyer acted as an agent for several principals 
and it was concluded on the basis of the record that the agency 
in issue was not disclosed. In the Hays case there was a finding 
of an independent promise to pay for the dealer’s purchases so 
that the market agency was held liable on the basis of this 
promise. Neither of these holdings refute the basic premise that 
absent some agreement, understanding, promise or action on the 
part of one of the parties, an agent who discloses his principal 
before a transaction and arranges for payment from the princi- 
pal, has not engaged in an unfair practice when he fails to pay 
in the event the principal defaults. 


In the case of the market agency selling on commission there 
is a regulation and long standing administrative policy that the 
failure to pay to the consignor the net proceeds of the sale is 
an unfair practice notwithstanding a failure of the buyer to 
promptly pay the market agency for the livestock. See section 
201.42(c); 201.48. There is no comparable regulation with re- 
spect to a market agency buying on commission for a disclosed 
principal, and absent such a regulation or other compelling rea- 
sons, there is no basis upon which it may be found that respond- 
ent Morton engaged in an unfair practice on the basis of which 
reparation may be awarded. 


It is, therefore, concluded after a careful examination of the 
record and a review of the findings and conclusions relating to 
complainant’s contentions, that no changes in such findings and 
conclusions should be made. Accordingly, the Decision and Order 
of September 27, 1971 is reinstated. 


(No. 14,467) 


In re E. W. STEWART. P&S Docket No. 4567. Decided March 17, 
1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order for his 
failure to pay, when due, the full purchase price of livestock purchased, 
issuing insufficient funds checks, and an order suspending him as a 
registrant under the act for 15 days and until no longer insolvent. 
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Samuel J. Harris for complainant. 
Jack W. Stark, Fort Collins, Colo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 26, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated cer- 
tain provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) E. W. Stewart, hereinafter referred to as the respond- 
ent, is an individual whose address is 216 West Douglas Road, 
Ft. Collins, Colorado 80521. 


(b) Respondent, at times material herein, was: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets 
on August 15, 1971. As of said date, respondent had current 
liabilities totaling $111,708.10 and current assets totaling $66,- 
016.24, resulting in an excess of current liabilities over current 
assets of $45,691.86. 


Respondent’s current liabilities exceed his current assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions listed below, pur- 
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chased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date No. of Head 
of and Species Purchase 
Purchase Purchased Price Purchased From 
7-81-71 22 sheep $ 6,035.85 Longmont Livestock 
55 cattle Commission Co. 
8- 2-71 78 cattle 13,149.56 K&R Livestock Com- 
mission Co., Inc. 
8- 3-71 133 cattle 24,021.30 Greeley Producers 
8- 5-71 106 cattle 21,046.53 Stockman Livestock 


Commission Co. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Date of Date of No. of Head Amount of 
Purchase Check and Species Purchased From Check 
7-31-71 7-31-71 22 sheep Longmont Livestock $ 6,035.85 
55 cattle Commission Co. 
8- 2-71 8- 2-71 78 cattle K&R Livestock 13,149.56 
Commission Co. 
8- 3-71 8- 3-71 133 cattle Greeley Producers 24,021.30 
CONCLUSIONS 


5. By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, it is concluded that respondent has wilfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer, shall 
cease and desist from: 
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(1) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they were drawn to pay 
such checks; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for 15 
days and thereafter until he demonstrates that he is no longer 
insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension after the expiration of the 15-day 
period. This order shall become effective on the sixth day after 
service upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 14,468) 


In re JAMES ROBBINS. P&S Docket No. 4598. Decided March 23, 
1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against 
him for violations of trust account and payment requirements of the 
act and an order suspending him as a registrant for 30 days and 
thereafter while insolvent. 


James E. Andrews for complainant. 
Hanna & Hanna, Bowling Green, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 22, 1971, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 14, 1972, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
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neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and 
conclusions, for the purposes of this proceeding only, based upon 
the allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) James Robbins, hereinafter referred to as the respond- 
ent, is an individual doing business as Tiffin Livestock and as 
Fremont Livestock Exchange, whose address is 102 West Market 
Street, Tiffin, Ohio 44883. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Tiffin Livestock and Fremont Livestock Exchange stock- 
yards, posted stocklyards under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent’s current liabilities presently exceed his cur- 
rent assets. As of September 30, 1971, respondent had current 
liabilities totaling $127,645.26 and current assets totaling 
$3,283.36, resulting in an excess of current liabilities over cur- 
rent assets of $124,361.90. 


3. Respondent, during the period from August 31, 1971, 
through September 30, 1971, failed to maintain and use properly 
his custodial accounts for shippers’ proceeds, thereby endanger- 
ing the faithful and prompt accounting therefor and payment 
of the portions thereof due the owners or consignors of livestock, 
in that: 


(a) As of August 31, 1971, respondent had outstanding 
checks drawn on the custodial account for shippers’ proceeds 
maintained in connection with the operation of Tiffin Livestock 
of $27,073.10, and had a negative balance in said account of 
$1,864.75, resulting in a deficiency of $28,937:85 in funds avail- 
able to pay shippers’ proceeds. 
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(b) As of September 30, 1971, respondent had outstanding 
checks drawn on the custodial account for shippers’ proceeds 
maintained in connection with the operation of Tiffin Livestock 
of $12,631.52, and had, to offset such checks, cash in said account 
in the amount of $14.47, resulting in a deficiency of $12,617.05 
in funds available to pay shippers’ proceeds. 


(c) As of September 30, 1971, respondent had outstanding 
checks drawn on the custodial account for shippers’ proceeds 
maintained in connection with the operation of the Fremont 
Livestock Exchange of $52,651.48, and had, to offset such checks, 
cash in said account in the amount of $625.76, resulting in a 
deficiency of $52,025.72 in funds available to pay shippers’ 
proceeds. 


4. (a) Respondent, in connection with his operations as a 
market agency in commerce, on or about the dates and the trans- 
actions set forth below and at divers other times during the 
period from August 2, 1971, to September 22, 1971, issued checks 
in purported payment of the net proceeds resulting from the sale 
of livestock consigned on a commission basis, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in the 
accounts upon which such checks were drawn: 


Date of Sale No. of Head Amount of 
1971 and Species Consignor-Payee Check 

Issued on Tiffin Livestock Account; 

August 2 1 Steer Louie Perkins $338.42 

September 13 9 Hogs Donald Derr 349.72 

September 20 13 Sheep Orla Holcomb 181.81 

September 20 10 Hogs Dennis Jordan 407.83 

September 20 16 Hogs Phillip Miller 355.70 

Issued on Fremont Livestock Exchange Account; 

August 25 1 Calf Harry Younker 94.60 

September 8 8 Hogs Earl Longanbach 529.78 

September 22 8 Hogs Joe Stazzone 634.47 

9 Cattle 
September 22 1 Cow Dan Secrist 388.27 


5. Respondent, in the transactions referred to in Finding of 
Fact 4 above, sold livestock at the stockyard on a commission 
basis and failed to pay, when due, to the consignors the net pro- 
ceeds derived from such sales. As of September 30, 1971, there 
remained unpaid by respondent net proceeds checks issued to 
consignors in amounts totaling $64,781.75. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)), and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated sections 307 and 312(a) 
of the Act, supra, and section 201.43(a) of the regulations (9 
CFR 201.43(a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Failing to maintain his custodial accounts for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


2. Issuing checks in payment of the net proceeds resulting 
from the sale in commerce of consigned livestock without having 
sufficient funds in the bank account upon which they are drawn 
to pay such checks; and 


3. Failing to pay to consignors, when due, the net proceeds 
derived from the sale in commerce of consigned livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent, and that the deficits in his custodial ac- 
counts for shippers’ proceeds have been eliminated. When re- 
spondent demonstrates that he is no longer insolvent and that 
the deficits in his custodial accounts for shippers’ proceeds have 
been eliminated, a supplemental order will be issued in this pro- 
ceeding, after the expiration of the 30-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,469) 


In re BOB WRIGHT, BILL CHRISTIAN et al., d/b/a HICO COMMISSION 
CoMPANY. P&S Docket No. 4597. Decided March 24, 1972. 


Consent order 


Respondents are ordered to cease and desist from violating trust account 
and recordkeeping requirements of the act and permitting its owners, 
etc., to purchase livestock consigned to respondents for sale on a com- 
mission basis. 


James E. Andrews for complainant. 
Dunnam, Dunnam & Dunnam, Waco, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, on November 29, 1971, charges respondents with various 
violations of the Act and the regulations. In an answer filed on 
February 28, 1972, respondents admit the jurisdictional allega- 
tions in the Complaint and submit to the jurisdiction of the Secre- 
tary in the matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and the report of the Hearing Examiner, 
and, for the purposes of this proceeding only, consent to the issu- 
ance of a specified order, with findings of fact and conclusions 
based upon the allegations contained in the Complaint as the 
findings of fact and conclusions of the Secretary, requiring re- 
spondents to cease and desist from the practices complained of in 
the Complaint. Complainant has recommended that the order 
consented to by respondents be issued. 

1. (a) Bob Wright, Bill Christian, J. D. Mason, J. O. Horton, 
J. B. Woodward, S. E. Patterson, W. C. Howard, Ralph Turner, 
and B. B. Bailey; hereinafter collectively referred to as the re- 
spondents, are partners, d/b/a Hico Commission Company, Hico, 
Texas. 

(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and oper- 
ating the Hico Commission Company, Hico, Texas, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of buying and selling live- 
stock, in commerce, on a commission basis at the stockyard. — 


(c) Registered with the Secretary of Agriculture as a mar- 
ket agency to buy and sell livestock in commerce. 


2. Respondents, during the period from June 29, 1971, through 
July 20, 1971, failed to maintain and use properly the account in 
The First National Bank, Hico, Texas in which they deposited 
proceeds from the sale, by respondents, of consigned livestock 
on a commission basis, hereinafter referred to as the Custodial 
Account, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due to owners or 
consignors of livestock, in that: 


(a) As of June 29, 1971, respondents had outstanding 
checks drawn on their Custodial Account in the amount of 
$14,781.62 and had, to offset said checks, a bank balance of only 
$6,549.72, and no deposits in transit or proceeds receivable, 
resulting in a deficiency of $8,231.90 in funds available to pay 
shippers’ proceeds. 


(b) As of July 20, 1971, respondents had outstanding checks 
drawn on their Custodial Account in the amount of $26,071.92 
and had, to offset said checks, a bank balance of only $4,700.54, 
and no deposits in transit or proceeds receivable, resulting in a 
deficiency of $21,371.88 in funds available to pay shippers’ 
proceeds. 


(c) During the period from June 29 through July 20, 1971, 
respondents failed to deposit in their Custodial Account, within 
the time prescribed by the regulations, amounts of money equal to 
the proceeds receivable from their sales of consigned livestock. 

8. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth below and in other transactions at 
divers other times during the period from June 1 through July 31, 
1971, permitted respondent Bob Wright to purchase, for his own 
speculative account, livestock consigned to respondents for sale 
on a commission basis, as follows: 


Date of Purchase No. of Head Purchased Amount of Purchase 
6-3-71 230 hogs $ 8,988.47 
6-10-71 232 hogs 9,560.59 
6-17-71 113 hogs 4,621.48 
6-24-71 151 hogs 5,981.05 
7-1-71 133 hogs 5,935.50 
7-8-71 158 hogs 7,115.44 


7-15-71 191 hogs 10,277.50 
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4. Respondents, in connection with sales of livetsock consigned 
to them for sale on a commission basis, at the stockyard, to re- 
spondents Bob Wright and Bill Christian, d/b/a C & W Cattle 
Company, a partnership livestock operation, on or about the dates 
and in the transactions set forth below, in accounting to con- 
signors for the sale of their livestock, submitted to them accounts 
of sale which showed assumed, first-names, initials, nick-names, 
or initial-name-numeral-designations, as the case may be, as the 
purchasers of their livestock instead of said respondents Bob 
Wright and Bill Christian, or the C & W Cattle Company, copies 
of which incomplete and incorrect accounts of sale were made 
a part of the accounts and records of respondents, as follows: 


Date of No of Designation of 
Sale Head Purchaser Shown on 
(1971) Consignor Sold Account of Sale 
July 1 Duncan Ranch 1 cow Joe 5 
1 cow Joe 5 
ee V. A. Wright 1 cow Joe 5 
1 cow Joe 5 
a Squaw Creek Ranch 1 cow Joe 5 
1 bull Wayne 
1 bull Wayne 
July 8 M. W. Duncan 1 cow Joe 2 
ssh J. A. Edwards 1 cow T™ 3 
sible W. K. Gordon, Jr. 1 cow TM 3 
July 15 S. S. Kalie 1 cow Cal 5 
" = Joan Parks 1 cow TM 3 
oe? Edwin Shannon 3 cows TM 3 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, and 4 
hereof, respondents have violated sections 304, 307 and 312(a) of 
the Act ,7 U.S.C. 205, 208 and 213(a)) and sections 201.41 and 
201.42 of the regulations (9 CFR 201.41 and 201.42). 


Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the Complaint and complaniant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents Bob Wright, Bill Christian, J. D. Mason, J. O. 
Horton, J. B. Woodard, S. E. Patterson, W. C. Howard, Ralph 
Turner, and B. B. Bailey, individually and as partners with each 
other or with other persons, shall cease and desist from: 
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1. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds”, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock ; 


2. Failing to maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


8. Permitting their owners, officers, agents or employees to 
purchase livestock from consignments for resale for their own 
speculative accounts; and 


4. Issuing accounts of sale, accounts of purchase, or buyers’ 
invoices, which fail to show the true and correct names of the 
buyers of consigned livestock. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served on the 
parties. 


(No. 14,470) 


In re BOB WRIGHT and ROLAND POE, d/b/a HAMILTON COMMISSION 
CoMPANY. P&S Docket No. 4594. Decided March 24, 1972. 


Consent order 


Respondents are ordered to cease and desist from violating trust account 
requirements and permitting owners, etc., to purchase livestock con- 
signed to respondents for sale on a commission basis. 


James E. Andrews for complainant. 
Dunnam, Dunnam & Dunnam, Waco, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seqg.). The Complaint filed 
by the Administrator, Packers and Stockyards Administration, on 
November 23, 1971, charges respondents with various violations 
of the Act and the regulations. In an answer filed on February 25, 
1972, respondents admit the jurisdictional allegations in the Com- 
plaint and submit to the jurisdiction of the Secretary in the mat- 
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ter, neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and, for the 
purposes of this proceeding only, consent to the issuance of a 
specified order, with findings of fact and conclusions based upon 
the allegations contained in the Complaint as the findings of fact 
and conclusions of the Secretary, requiring respondents to cease 
and desist from the practices complained of in the Complaint. 
Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Bob Wright and Roland Poe, hereinafter referred to as 
the respondents, are partners, d/b/a Hamilton Commission Com- 
payn, Hamilton, Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and oper- 
ating the Hamilton Commission Company, Hamilton, Texas, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Engaged in the business of buying and selling live- 
stock, in commerce, on a commission basis, at the stockyard. 


(c) Registered with the Secretary of Agriculture as a mar- 
ket agency to buy and sell livestock in commerce. 


2. Respondents, during the period from March 31, 1971, 
through April 30, 1971, failed to maintain and use properly the 
account in the Hamilton National Bank, Hamilton, Texas, in 
which they deposited proceeds from the sale, by respondents, of 
consigned livestock on a commission basis, hereinafter referred 
to as the Custodial Account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to owners or consignors of livestock, in that: 


(a) As of March 31, 1971, respondents had outstanding 
checks drawn on their Custodial Account in the amount of 
$41,521.51, and, had to offset said checks, a balance in said account 
of $22,172.60 and current proceeds receivable in the amount of 
$8,189.14, or a total of only $30,361.74, resulting in a deficiency 
of $11,159.77 in funds available to pay shippers’ proceeds. 


(b) As of April 30, 1971, respondents had outstanding 
checks drawn on their Custodial Account in the amount of 


a 
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$13,686.56 and had, to offset said checks, a bank balance of 
$12,105.80, and no proceeds receivable or deposits in transit, 
resulting in a deficiency of $1,580.76 in funds available to pay 
shippers’ proceeds. 


(c) During the period from March 31 through April 30, 
1971, respondents failed to deposit in their Custodial Account, 
within the time prescribed by the regulations, amounts of money 
equal to the proceeds receivable from their sales of consigned 
livestock. 


3. Respondent Bob Wright, at the stockyard, on or about the 
dates set forth below, and at divers other times during the period 
from March 1 through May 31, 1971, purchased, with the permis- 
sion and acquiescence of respondent Roland Poe, livestock con- 
signed to respondents for sale on a commission basis for his own 
account for speculative purposes, as follows: 


Date of Purchase No. of Head Purchased Amount of Purchase 

4-6-71 201 hogs $7,615.50 

4-12-71 180 hogs 6,429.03 

4-20-71 80 hogs 2,802.92 

4-27-71 121 hogs 4,374.36 
CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 here- 
of, respondents have violated sections 304, 307 and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a)) and sections 201.41 ad 201.42 of 
the regulations (9 CFR 201.42, 201.42). 


Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents Bob Wright and Roland Poe, individually and as 
partners with each other or with other persons, shall cease and 
desist from: 


1. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds”, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from their sale of consigned livestock; 


2. Failing to maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 
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3. Permitting the owners, officers, agents or employees of re- 
spondents to purchase livestock from consignments for resale 
for their own speculative accounts. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served on the 
parties. 


(No. 14,471) 


In re RICHARD EVERTS. P&S Docket No. 4612. Decided March 24, 
1972. 


Consent order 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock, and is suspended 
as a registrant under the act for 30 days and thereafter while insolvent. 


Samuel J. Harris for complainant. 
Werner & Beyer, S.C., New London, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 17, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated cer- 
tain provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Richard Everts, d/b/a Everts Livestock, hereinafter 
referred to as the respondent, is an individual whose address is 
New London, Wisconsin 54961. 

(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


ec acenee 


2. Respondent’s current liabilities presently exceed his current 
assets. As of November 1, 1971, respondent had current liabilities 
totaling $228,885.78 and current assets totaling $113,100.00, re- 
sulting in an excess of current liabilities over current assets of 
$115,785.78. 

3. Respondent, in connection with his operations as a dealer, 
| on or about the dates and in transactions set forth below, pur- 
, chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the bank account upon which such checks were 


OT ERM! AEP 


drawn. 
Date of Date of Head & Amount of Purchased At 
Purchase 1971 Check Species Check or From 


7-6-71 to 7-28-71 9-8-71 68 cattle & $14,535.08 Midwest Livestock 
9-8-71 223 calves $20,486.08 Producers Co-op. 
8-28-71 to 9-1-71 9-13-71 52 cattle & $ 9,037.89 = ” 


33 calves $ 6,280.41 - ” 
8-16-71 to 8-21-71 9-13-71 54 cattle & $13,797.79 = % 
: 81 calves 
8-23-71 to 8-25-71 9-2-71 20 cattle & $13,661.99 * ” 
52 calves 


4. (a) Respondent on or about the dates and in the transac- 
tions set forth in Finding of Fact 3 above and those set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 





, Date of No. of Head 

, Purchase 1971 & Species Amount Purchased From 

1 9-27-71 79 calves $4,601.42 Kuehne Livestock Auction 

Seymour, Wisconsin 
9-23-71 87 calves $2,787.09 Pat Egan, New London, 

» Wisconsin 

> 10-5-71 11 cattle $3,002.22 Richard Klas, 


Grafton, Wisconsin 
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(b) As of December 31, 1971, the total purchase price of 
the livestock involved in the transactions referred to above re- 
mained unpaid. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, it is concluded that respondent has wilfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 218(a)), and section 201.43 (b) 
of the regulations (9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and Complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds 
on deposit in the bank account upon which they are drawn 
to pay such checks; and 


2. failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act 
for a period of 30 days and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates 
that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating this suspension, after 
the expiration of the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 14,472) 


In re GERALD D. AARON and CARON D. AARON. P&S Docket No. 
4616. Decided March 24, 1972. 


Consent order 


Respondents are ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in payment thereof, and are suspended as 
registrants under the act for a period of 14 days. 


Hugh A. Stowe for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on January 21, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On March 1, 1972, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations and consent to the issu- 
ance of a specified order containing findings of facts and conclu- 
sions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondents be issued. 


FINDINGS OF FACT 


1. (a) Gerald D. Aaron and Caron D. Aaron, hereinafter re- 
ferred to as the respondents, are partners, doing business as 
Aaron & Aaron, with their principal place of business located at 
Route 1, Dora, Alabama 35056. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the busines of buying and selling live- 
stock in commerce for their own account; and 
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(2) Registered wtih the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


2. Respondents, in connection with their operations as dealers on 
or about the dates and in the transactions set forth in paragraph 
II of the complaint, purchased livestock, in commerce, and failed 
to pay, when due, the full purchase price of such livestock. 


8. Respondents, in connection with their operations as dealers 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock, in commerce, and 
in purported payment therefor, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondents did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondents have violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks. 


Respondents are suspended as registrants under the Act for a 
period of 14 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 
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(No. 14,473) 


In re RALPH WAITE. P&S Docket No. 4622. Decided March 24, 
1972. 


Consent order 


Respondent is ordered to cease and desist from making false representations 
as to the weight of livestock or any other material fact in connection 
with the sale or purchase of livestock in commerce, issuing insufficient 
funds checks and failing to pay when due the full purchase price of 
such livestock. Respondent is suspended as a registrant for 30 days; 
however, this suspension shall be held in abeyance as long as respondent 
does not engage in business subject to the act. 


Hugh A. Stowe for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on January 28, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On March 3, 1972, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations and consents to the issuance 
of a specified order containing findings of facts and conclusions 
based upon the allegations of the complaint. Respondent also re- 
quested that the suspension provided in the order be held in 
abeyance so that he can continue his employment as an auctioneer 
for support and completion of restitution. Complainant has rec- 
ommended that the order consented to by the respondent be issued 
and that the suspension be held in abeyance because (1) respond- 
ent is not now engaged in business as a dealer, and (2) respondent 
is employed by a registrant under the Act and is paying his debts 
out of the proceeds of such employment which employment would 
have to cease under the regulations (9 CFR 201.81) if respondent 
were effectively suspended as a registrant under the Act. 
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FINDINGS OF FACT 


1. (a) Ralph Waite, hereinafter referred to as the respondent, 
is an individual whose address is Route 2, Winfield, Kansas 67156. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock, in commerce, and, 
in purported payment therefor, issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


3. Respondent, in connection with his operations as a dealer 
on or about the dates and in the transactions described and listed 
in paragraph II of the complaint, purchased livestock, in com- 
merce, and failed to pay, when due, the full purchase price of such 
livestock. 


4. Respondent, during the period beginning on or about April 9, 
1971, and continuing through August 29, 1971, purchased live- 
stock for his own account at the weights as shown in paragraph 
IV of the complaint and as also set forth therein, knowingly sold 
such livestock, in commerce, for his own account on a weight 
basis at false and incorrect weights which respondent obtained 
by adding or subtracting an arbitrary number of pounds to the 
purchase weights. 


5. Respondent, in connection with the transactions described 
and listed in paragraph IV of the complaint, knowingly issued 
sales invoices to the purchasers of the livestock showing such 
false and incorrect weights and received payments from said 
purchasers based upon said false and incorrect weights. Copies of 
such sales invoices were made a part of the accounts and records 
of respondent. 


6. Respondent, on or about the dates and in the transactions 
described in paragraph VI of the complaint during the period of 
March 17, 1971 thruogh June 14, 1971 purchased livestock for 
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various persons, and in connection with such purchases, made, or 
caused to be made, false and incorrect invoices showing marked- 
up prices as the purchase prices of livestock instead of the actual 
purchase prices, and submitted such false and incorrect invoices 
and billings to his customers, and collected from his customers on 
the basis of such marked-up prices, plus a “buying commission” 
of 25 cents per hundred weight. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Findings of Fact 4 and 5, 
respondent has violated sections 312(a) and 401 of the Act (7 
U.S.C. 218 (a), 221) and section 201.55 of the regulations (9 CFR 
201.55). 


By reason of the facts set forth in Findings of Fact 6, respond- 
ent has violated sections 312(a) and 401 of the Act (7 U.S.C. 
213(a), 221). 


The order consented to by the respondent will be issued, and, 
as recommended by complainant the suspension will be held in 
abeyance. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


8. Issuing billings or invoices in connection with the sale of 
livestock in commerce on the basis of weights other than the true 
and correct weights of the livestock ; 


4. Selling to or collecting from buyers of livestock sold in com- 
merce on the basis of false or incorrect weights; 


5. Falsely representing to any person the price, weight, or any 
other material fact relating to the purchase or sale of livestock in 
commerce; and 








428 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 428 


6. Making or causing to be made and issued false and incorrect 
invoices or billings in connection with the purchase or sale of live- 
stock in commerce. 


Respondent is suspended as a registrant under the Act for 30 
days; however, this suspension shall be held in abeyance and not 
become effective as long as respondent does not engage in business 
as a market agency or dealer under the Act. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 14,474) 


In re WALTER BRUNKE. P&S Docket No. 4600. Order issued 
March 14, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,475) 


BILL BOWEN v. E. H. DRESSMAN. P&S Docket No. 3961. WALTER 
SHORES v. E. H. DRESSMAN. P&S Docket No. 3962. PERRY 
LIVESTOCK EXCHANGE, INC. v. E. H. DRESSMAN. P&S Docket 
No. 3972. Order issued March 24, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,476) 


JACK KLEIN v. RAY E. SWITZER and GEORGE BEESON d/b/a 
SWITZER-BEESON Co., and W. W. CROWL, and JULIUS SPoRY 
d/b/a MAPLETON LIVESTOCK AUCTION Co. Order issued 
March 31, 1972, by Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 14,477) 


BLUE HiLu LIVESTOCK Co., INC. v. BLAINE BREWER. P&S Docket 
No. 4470. Order issued March 9, 1972, by Donald A. Camp- 
bell, Judicial Officer. 
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employment with the petitioners by reason of hav- 
ing been “responsibly connected” with another 
dealer which had been found to have committed 
repeated and flagrant violations of the statute 
involved and this sanction is applicable even 
though the dealer’s license had expired 464 


(No. 14,478) 


WALTER B. ADAM v. JACK PERNA PRODUCE, INC. PACA Docket 
No. 2-1771. Decided March 3, 1972. 


Payment to improper party 


Where the contract involved in this proceeding was entered into by com- 
plainant and respondent, respondent’s payment to another party was 
not proper, and reparation is awarded to complainant against respond- 
ent for the contract price. 


James A. O’Donnell, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 


431 





432 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 431 


seeks reparation of $2,537.57 against respondent in connection 
with a transaction in interstate commerce involving a carload 
of juice grapes. 


A copy of the Department’s report of investigation was served 
upon complainant. Copies of the formal complaint and the report 
of investigation were served upon respondent. Respondent filed 
an answer to the formal complaint denying liability. 


Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report 
of investigation. In addition, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Walter B. Adam, is an individual whose ad- 
dress is P. O. Box 1526, Riverside, California. 


2. Respondent, Jack Perna Produce, Inc., is a corporation 
whose address is 143 Niagra Frontier Food Terminal, Buffalo, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On October 1, 1969, in the course of interstate commerce, 
complainant contracted to sell to respondent one carload of U.S. 
No. 1 juice grapes in 42-pound lugs for a total price of $2,462.57, 
plus $75 cooling, f.o.b. Reedley, California, for shipment to re- 
spondent at Pittsburgh, Pennsylvania. 


4. The contract was negotiated by Sam Kay, representative of 
C. H. Robinson Company, Pittsburgh, Pennsylvania, a brokerage 
firm. On October 1, 1969, Kay prepared a broker’s standard 
memorandum correctly setting forth the terms of sale and sent 
copies thereof to complainant and respondent. The copies were 
received and no objection was made thereto by either party. 


5. On October 6, 1969, 845 lugs of U.S. No. 1 juice grapes were 
shipped in BAR 7498 from Reedley, California. The car arrived 
on the team tracks of the Niagara Frontier Food Terminal, 
Buffalo, New York, and the grapes were accepted by respondent. 
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6. On October 6, 1969, complainant sent respondent an invoice 
for the purchase price of $2,537.57. Respondent has not paid this 
amount or any part thereof to complainant. 


7. By telephone on October 14, 1969, and by a subsequent un- 
dated letter, Fruit Basket Packing Co., Reedley, California, noti- 
fied respondent that complainant was its salesman in the sale to 
respondent and that payment should be made direct to Fruit 
Basket Packing Co. Respondent sent its check dated October 15, 
1969, in the amount of $2,537.57 to Fruit Basket Packing Co. 


8. On November 19, complainant sent the following telegram 
to respondent: 


“Request by whose authority Fruit Basket Packing Co. was 
paid for Car Juice Grapes BAR 7498. Invoice and Brokers 
Memorandum clearly shows Walter B. Adam as seller this 
car. Request immediate answer by wire.” 


9. Respondent replied by telegram of November 20 as follows: 
“In reference to your wire (Fruit Basket Packing Co.) 
phone conversation and letter, plus fact Fruit Basket as 
shipper on freight bill, the April 1969 edition (Red Book) 
states Walter Adam answers phone for Fruit Basket, there- 
fore, sent check to Fruit Basket.” 


10. The formal complaint was filed May 14, 1970, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
October 1, 1969, he orally contracted to sell to respondent one 
carload of juice grapes for a total price of $2,537.57, f.o.b. 
Reedley, California; that on October 6, 1969, complainant shipped 
to respondent grapes meeting contract specifications; and that 
respondent accepted the grapes on arrival but has failed and 
refused to pay complainant the agreed price. Respondent alleged 
in its answer that it purchased a carload of grapes from a seller 
unknown to respondent, that the load was accepted on arrival 
but that respondent is not indebted to complainant. Respondent 
alleged further that it paid the agreed price to Fruit Basket 
Packing Co. upon being advised by this company that it owned 
the grapes sold and complainant was only its salesman. 


Complainant averred in his opening statement that he person- 
ally and for his own account contracted to sell to respondent a 
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carload of juice grapes and that he filled this contract with a 
carload of grapes purchased from Albert A. Boos and Tennis H. 
Erickson, doing business as Fruit Basket Packing Co. (hereafter 
referred to as Fruit Basket). Exhibits attached to the formal 
complaint include (1) a copy of a memorandum of sale dated 
October 1, 1969, issued by C. H. Robinson Co., showing a sale 
of one carload of juice grapes by complainant to respondent; (2) 
an invoice dated October 6, 1969, showing the sale by Fruit 
Basket to complainant of 845 baskets of juice grapes for $2,462.47, 
less $101.40 brokerage; and (3) an invoice dated October 6, 1969, 
showing the sale to respondent of 845 lugs of juice grapes in 
car BAR 7498 for $2,537.57. 


Considerable evidence was offered by complainant concerning 
his relationship to Fruit Basket. Complainant states, in sub- 
stance, that he leased his packing and cold storage facilities at 
16630 South Avenue, Parties, California, to Fruit Basket for 
$300 per month. Although the leasing date is not mentioned, 
presumably it was the begining of 1969. On June 1, 1969, com- 
plainant entered into a written contract with Fruit Basket where- 
by complainant was to sell tree fruit and table grapes packed 
by Fruit Basket for one year. A copy of this contract submitted 
in evidence states that complainant would pay to Fruit Basket 
the net amount remaining from sales, after deducting brokerages, 
freight, rent and finance charges, within five days after accept- 
ance of the fruit by the consignees. Between May 30 and Septem- 
ber 12, 1969, complainant advanced $93,550, to Fruit Basket. 
From June 10 to August 11, 1969, complainant sold tree fruit 
and table grapes for Fruit Basket and realized net proceeds of 
$81,686.78, which complainant retained. Complainant states that 
to offset the balance due complainant, Fruit Basket sold to com- 
plainant nine carloads of juice grapes between September 17 
and October 7, 1969, for $10,359.26, including the car in question. 
Complainant also states that an accounting was rendered to Fruit 
Basket. This accounting which presumably was sent at the end 


of 1969, shows debits of $98,262.56, consisting of $93,550 for ; 


advances, $3,600 for rent, and $1,112.56 for other charges. The 
credits totaled $92,449.82, consisting of the net proceeds of 


$81,686.78, juice grape purchases of $10,359.26 and miscellaneous | 


credits of $403.78. 


Respondent’s answer and answering statement are both signed 
by John J. Gregori, vice-president of respondent. He states that 
he paid the purchase price of the juice grapes to Fruit Basket 
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at the request of Albert Boos on October 14, 1969. According 
to Gregori, Boos said in this conversation that the load was owned 
and shipped by Fruit Basket, that complainant was only a sales- 
man for Fruit Basket, and that Fruit Basket never sold the load 
to complainant. Gregori urges that payment to Fruit Basket 
was justified because the freight bill shows the load was shipped 
by Fruit Basket; the 1969 Redbook, a credit rating publication of 
Produce Mercantile Agency, shows complainant was a salesman 
for Fruit Basket; and the invoice from Fruit Basket to com- 
plainant shows 12 percent brokerage. Attached to the answering 
statement are copies of various documents which respondent con- 
tends prove the right of Fruit Basket to collect from respondent 
the purchase price of the grapes in BAR 7498. These documents 
consist of copies of letters and pleadings received by the Depart- 
ment from Fruit Basket concerning other reparation proceed- 
ing filed by Fruit Basket against Adam. 


There is no dispute that the contract involved herein was 
entered into nominally by complainant and respondent. Respond- 
ent’s defense is, in effect, that complainant contracted on behalf 
of an undisclosed principal, Fruit Basket, and that since respond- 
ent paid the purchase price to the principal, Fruit Basket, it is 
not liable to the agent, complainant. Respondent does not con- 
tend that it had previously done business with complainant or 
Fruit Basket, or that it contacted complainant concerning the 
request of Fruit Basket for payment. 


Having contracted with complainant, respondent had the bur- 
den of proving by a preponderance of the evidence that complain- 
ant was the agent of Fruit Basket. Complainant has stated under 
oath that he purchased the carload of grapes in question from 
Fruit Basket. The evidence does not include a sworn statement 
from Fruit Basket which supports respondent’s position. The 
fact that the load was shipped by Fruit Basket to respondent is 
not decisive. Nor are the other matters referred to by respondent. 


It is concluded that the failure of respondent to pay to com- 
plainant $2,537.57, the purchase price of the grapes in BAR 7498, 
was in violation of section 2 of the act. Reparation should be 
awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,537.57, with interest there- 
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on at the rate of 8 percent per annum from November 1, 1969, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,479) 


PROGRESSIVE GROVES, INC. v. BITTLE FRUIT MARKET. PACA 
Docket No. 2-1945. Decided March 9, 1972. 


F.0.B.—Breach of implied warranty—Failure to use reasonable care in 
selecting transportation services—Dismissal 


Thomas A. Pedron, Presiding Officer. 


& 


Decision by Donald A. Campbell, Judicial Officer 


, 


PRELIMINARY STATEMENT 


t 
This is a reparation proceeding under the Perishable Agri- : 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation in the amount of $1,698.70, which is alleged to be the 
purchase price of two truckloads of oranges sold to the respond- | 
ent in the course of interstate commerce on December 20, 1969, 


and February 11, 1970, at agreed f.o.b. contract prices of $1,039.15 | 


and $659.55, respectively. 


A copy of the formal complaint was served on the respondent 
and respondent filed an answer thereto, admitting liability for | 
the oranges shipped on December 20, 1969, but denying liability 
for the shipment of February 11, 1970, on the grounds that the 
latter oranges were not in merchantable condition when received | 
and that complainant had agreed to give the respondent credit 
for the defective oranges. Respondent requested an oral hearing. | 


On December 31, 1970, an order was issued by the Department | 
directing respondent to pay complainant the sum of $1,039.15 as 
an undisputed amount. A copy of this order was served on both | 
complainant and respondent on January 5, 1971, and the repara- 
tion awarded therein has been paid by respondent to complainant. | 


The oral hearing was held at 1:00 p.m. on August 24, 1971, in | 
Jonesboro, Arkansas. Complainant did not appear, either pro se 
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or by counsel. Respondent, who was represented by counsel, 
testified at the hearing on his own behalf. One other witness also 
appeared and testified for respondent. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Progressive Groves, Inc., is a corporation 
whose address is P. O. Box 985, Alamo, Texas. 


2. Respondent is an individual, Tony E. Bittle, doing business 
at Bittle Fruit Market, whose address is 2302 East Nettleton 
Avenue, Jonesboro, Arkansas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On February 11, 1970, in the course of interstate commerce, 
complainant sold to respondent a truckload of oranges, in the 
quantities and at the prices set forth below, f.o.b. Alamo, Texas: 


Quantity Description Unit Price Total 

123 % bx ctn. Early Orange 
20/64s-50/80s 

30/100s-23/125s $2.25 f.o.b. $276.75 

50 % bx ctn. Rangerettes 48s 2.25 f.o.b. 112.50 

180 20# bags Early Orange 2s .90 f.0.b. 162.00 

114 20# bags Navel Orange 2s .95 f.o.b. 108.30 

$659.55 


4. A Federal inspection ordered by complainant was made at 
the point of shipment on February 10, 1970. The inspection cer- 
tificate read, in part, “Each Lot. Grade defects within tolerance 
for respective U.S. Grades. No decay.” 


5. Complainant arranged for the shipment of the 173 half-box 
cartons and 294 twenty-pound sacks of oranges from Alamo, 
Texas, to respondent at Jonesboro, Arkansas, by Rackley truck. 


6. The truckload of oranges arrived in Jonesboro, Arkansas, 
on February 16 or 17, 1970, and respondent immediately com- 
menced unloading. 


7. While unloading the oranges, respondent observed they were 
moldy. Respondent telephoned complainant and informed two 
of complainant’s employees of the condition of the oranges. 

8. The oranges were subsequently accepted by the respondent 
and an attempt was made to sell them. 


9. The oranges were unmerchantable and did not bring a price 
in excess of the cost of the attempt to salvage them. 
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10. Respondent has made no payment to complainant for the 
oranges shipped on February 11, 1970. 


11. An informal complaint was filed on August 18, 1970, which 
was within 9 months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 


There is no disagreement concerning the terms of the contract 
of purchase whereby the respondent purchased a truckload of 
oranges from the complainant for an agreed price of $659.55 
f.o.b. Alamo, Texas. In an f.o.b. sale the buyer (in this case 
respondent) assumes all risk of damage in transit not caused by 
the shipper. Ritter-Robinson v. S&S, 30 A.D. 549. There seems 
little doubt that respondent, whatever his subjective intention, 
accepted the load of oranges after a telephone conference with 
two of complainant’s employees upon its arrival. A mere protest 
concerning the condition of a shipment cannot be regarded as 
a notice of rejection. J. T. Crosetti Co. v. Yeches-Eichenbaum, 
30 A.D. 287. Furthermore, general statements by the seller to 
“do the best you can” or words of similar import, have no legal 
effect and are insufficient to convert the contract to one of con- 
signment. National Growers v. Pelican Tomato, 24 A.D. 405. 


In an f.o.b. transaction, the seller warrants that the produce 
is in a suitable shipping condition. Gilmer Packing Co. v. D.L. 
Piazza Co., 21 A.D. 783. Section 46.43(j) of the regulations 
under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499 et seq.) defines the term “suitable con- 
dition” in relation to direct shipments, to mean that the com- 
modity, at the time of billing, is in a condition which, under 
normal transportaton services and conditions, will assure de- 
livery without abnormal deterioration at the destination specified 
in the contract of sale. According to the uncontradicted testi- 
mony of Tony Bittle, both Raymond Miller and another employee 
of complainant identified only as “Colonel” admitted during a 
telephone conference on February 16 or 17, 1970, that the Feb- 
ruary 11 shipment had been on the dock for two days prior to 
shipment. Mr. Bittle further testified that leaving oranges on 
the dock in this fashion would cause the heat to build up in them 
and make them subject to mold. The Federal inspection at ship- 
ping point merely found them to be within grade tolerances and 
exhibiting no signs of decay at that time. However, we do not 
feel that the record is sufficient to warrant a conclusion that 
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merely allowing oranges to remain on the dock for two additional 
days would, in itself, constitute a breach of the warranty of 
suitable condition. 








































On the other hand, there is also an implied warranty, in an 
f.o.b. transaction, that the seller will use reasonable care and 
judgment in selecting the transportation service and providing 
shipping instructions to the carrier. A. J. Levy & J. Zentner Co. 
v. Leaf-Brandt Co., 21 A.D. 179. Both Mr. Bittle and Ruben 
Wells testified that the February 11 shipment was made in an 
unrefrigerated truck which was poorly ventilated. Mr. Bittle 
also testified that shipment of oranges in this fashion would al- 
low the heat to continue to build up in them and aggravate the 
growth of mold. Since the oranges had apparently become over- 
heated on the dock, it was the complainant’s obligation to take 
appropriate measures to cool them down prior to delivery and 
thus retard their deterioration. Shipment of oranges in this 
condition in an unrefrigerated truck with insufficient ventilation 


was inappropriate under the circumstances and violative of this 
implied warranty. 


Having accepted the oranges, respondent became liable to 
complainant for their purchase price, subject to respondent’s 
right to recover damages sustained as a result of complainant’s 
breaches of warranty to make proper shipping arrangements. 
The measure of damage for this breach of warranty is the dif- 
ference between the value of the oranges at the time of delivery 
and the value they would have had if they had been afforded 
normal transportation service and conditions. In the absence of 
any evidence of the market value of the oranges of the kind and 
quality called for by the contract at the time and place of delivery, 
the contract price plus freight is accepted as the value the oranges 
would have had if the shipment had moved under normal trans- 
portation service and conditions. On the basis of the extensive 
damage discovered at destination, it is concluded that the oranges 
at the time of arrival had no commercial value. Disregarding 
freight, since there is no evidence that any freight charges were 
paid or that there was any liability for freight charges in this 
case, respondent’s damage due to the complainant’s breach of 
the contract is the contract price of $659.55. It therefore follows 
that the respondent is not indebted to complainant in any amount 
as a result of the February 11, 1970 shipment. 
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ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served on all parties. 


(No. 14,480) 


GRIDLEY, MAXON AND COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 2-2026. Decided March 14, 1972. 


Stay order vacated—Petition for reconsideration not filed 
Decision by Donald A. Campbell, Judicial Officer 


ORDER VACATING STAY ORDER 


On January 13, 1972, respondent was granted an extension of 
time for the filing of a petition for reconsideration of the order 
entered December 14, 1971, and that order was stayed. The time 
for filing has expired and no such petition has been filed. Accord- 


ingly, the stay order of January 13, 1972, is vacated and the 
order of December 14, 1971, is reinstated with the reparation 
ordered therein to be paid within 30 days from the date of this 
order. 


(No. 14,481) 


BEST PAK POTATO Co., INC. v. LOUIS M. PALOMO WHOLESALE 
PrRoDUCE. PACA Docket No. 2-2416. Decided March 21, 


1972. 
Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,873.75 in connection 
with a transaction involving potatoes shipped in interstate 
commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer thereto, in which he admits owing complainant 
a balance of $2,063.75 in connection with this transaction, but 
denies liability to complainant for the full amount claimed in the 
complaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“. . If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary ... may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order... .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$2,063.75. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 
8 percent per annum from July 1, 1971, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 14,482) 


In re TERRY J. BURRELL, d/b/a STILLMAN FRuIT Co. PACA 
Docket No. 2-2473. Decided March 21, 1972. 


Consent order 


Respondent’s failures to pay for perishable agricultural commodities pur- 
chased in interstate commerce are violations of the act for which 
respondent’s license under the act is revoked. 


Howard A. Pulsifer for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 441 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on February 22, 1972, by the Direc- 
tor, Fruit and Vegetable Division, Consumer and Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
Complaint that Respondent received and accepted in interstate 
commerce, 130 lots of perishable agricultural commodities, but 
failed to make payment of the agreed purchase prices to the 
sellers, in the amount of $244,209.85. 


A copy of the complaint was served upon Respondent on Feb- 
ruary 29, 1972. Respondent filed an answer on March 8, 1972, 
in which he admitted all the factual allegations of the complaint, 
waived oral hearing, waived the provisions of Section 10 of the 
Act with respect to 10 days notice before an order may take effect, 
waived the preparation of a Hearing Examiner’s report and oral 
argument, and consented to the issuance of an order, with find- 
ings of fact based on the allegations of the complaint, finding that 
Respondent has committed flagrant and repeated violations of the 
Perishable Agricultural Commodities Act, 1930, as amended. 


FINDINGS OF FACT 


1. Respondent, Terry J. Burrell, is an individual doing busi- 
ness as Stillman Fruit Co., whose mail address is 823 Fourth 
Street South, Minneapolis, Minnesota 55415. 


2. Pursuant to the licensing provisions of the Act, License No. 
691960 was issued to respondent on May 5, 1969. This License 
was renewed annually and next is subject to renewal on or before 
May 5, 1972. However, this license was automatically suspended 
at the close of business January 7, 1972, when respondent failed 
to satisfy reparation awards issued in PACA Docket numbers 
2-2370 (30 A.D. 1943) and 2-2371 (30 A.D. 1943). 


3. During the period May 1970, through September 1971, re- 
spondent purchased, received, and accepted without complaint 
130 lots of fruits and vegetables all being perishable agricultural 
commodities, in interstate commerce, but failed to make full pay- 
ment promptly of the agreed purchase prices or the balances 
thereof. The total of the agreed purchase prices which remains 
unpaid is $244,209.85. 
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CONCLUSIONS 


The acts of Respondent in failing to make payment of the 
agreed purchase prices due the sellers as set forth in paragraph 3 
of the Complaint, constitutes willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
its license with findings of fact based on the allegations of the 
complaint. Complainant requested such an Order in its complaint. 
An Order to that effect should be issued. 

ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Effective the eleventh day after the date hereof, Respondent’s 
license is revoked. 


Copies of this Order shall be served upon the parties. 


(No. 14,483) 


VENTURA VALLEY PACKING Co., INC. v. REGAN DISTRIBUTORS, INC. 
PACA Docket No. 2-2171. Decided March 24, 1972. 


Rejection without cause 


Where shipment was delayed in transit, respondent’s rejection was without 
reasonable cause and respondent is liable to complainant for the pur- 
chase price. 


Bruce S. Wiener, Presiding Officer. 
Decision by Thomas J. Falvin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,474.18 in 
connection with a shipment of vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted 
an opening statement, respondent submitted an answering state- 
ment, and complainant submitted a statement in reply. Each 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ventura Valley Packing Co., Inc., is a corpo- 
ration whose address is 515 East Fifth Street, Oxnard, California. 


2. Respondent, Regan Distributors, Inc., is a corporation whose 
address is 746 South Central Avenue, Room 241, Los Angeles, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On March 21, 1970, in the course of interstate commerce, 
complainant sold to respondent one carload of vegetables, con- 
sisting of 1,426 sacks of carrots, each sack containing 48 1-pound 
packages, Ventura Gold brand, at an agreed price of $2.30 per 
sack, 32 crates of leeks, 2-dozen bunch size, at an agreed price of 
$6.40 per crate, and 60 bags of 25-pound bulk red beets at an 
agreed price of $1.40 per bag, plus $150 for top and channel ice, 
or a total price of $3,718.60, f.o.b. Oxnard, California, for ship- 
ment to respondent at Everett, Massachusetts. 


4. On March 21, 1970, complainant shipped the vegetables 
involved herein in car PFE 301736 from Oxnard, California, to 
respondent at Everett, Massachusetts. 


5. The carload of vegetables arrived at Boston, Massachusetts, 
on April 2, 1970. Respondent advised complainant that the ship- 
ment was showing trouble on arrival. 


6. On April 2, 1970, respondent secured a restricted Federal 
inspection of the carrot portion of the shipment. Such inspection 
showed that the carrots had, on the average, 17 percent damage 
by grade defects, 1 percent damage by fresh cracks, 7 percent 
damage by new top growth, and 9 percent damage by bacterial 
and watery soft rot decay. 


7. Following such inspections, respondent called complainant 
on April 2, 1970, and read him the inspection results. Respondent 
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advised complainant that the shipment failed to meet contract 
requirements and that complainant could either take the car back 
or have respondent handle the car for complainant’s account. 
Complainant refused to take the car back and also refused to give 
respondent authority to handle the car for its account. 


8. On April 2, 1970, the shipment was also inspected by the 
National Perishable Inspection Service, Inc. Apart from grade 
defects, such inspection showed the carrots had, on the average, 
17 percent damage by soft rot decay, 41 percent damage by new 
top growth, and 19 percent damage by new rootlet growth. Such 
inspection also showed that the leeks had 6 to 8 percent damage 
by slimy decayed leaves, and that the beets had an average be- 
tween 10 and 11 percent damage by soft rot decay. 


9. Respondent sold the vegetables involved herein for gross 
proceeds of $3,916 between April 2 and April 8, 1970, and ren- 
dered an accounting and net proceeds of $2,244.42 to complainant 
in connection with this transaction. 


10. An informal complaint was filed on December 11, 1970, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the vegetables involved herein, respondent has paid only 
$2,244.42 in connction with this transaction, leaving a balance 
due of $1,474.18. Respondent alleges that it is not a proper party 
to this proceeding, that the original f.o.b. sale was changed to 
one of f.o.b. inspection and acceptance arrival by the parties on 
March 21, 1970, and that the shipment was rejected at destination 
by respondent and handled for complainant’s account. 


The first issue to be resolved is whether respondent is a proper 
party to this proceeding. Respondent alleges that it did not pur- 
chase the shipment involved herein from complainant, and that 
such shipment was purchased by a separate and distinct corpora- 
tion, Regan Distributors of Coachella Valley, Inc. Each corpora- 
tion, Regan Distributors, Inc. and Regan Distributors of Coach- 
ella Valley, Inc., is separately licensed under the act. Both cor- 
porations have a common address and share some common officers 
and directors. 


In support of its position that complainant sold the shipment 
in question to Regan Distributors of Coachella Valley, Inc., re- 
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spondent has submitted in evidence affidavits from Donald J. 
Regan, the president of each corporation, and from Dennis Regan, 
an officer and director of each corporation. Donald Regan states 
that the two corporations are kept separate and distinct for all 
business purposes, and that he always informs third parties with 
whom each corporation deals exactly which corporation they are 
doing business with in order to eliminate possible confusion. 
Mr. Regan states that he has informed complainant on many 
previous transactions that all sales of carload lots that go outside 
the state of California are made in the name of Regan Distribu- 
tors of Coachella Valley, Inc., that he so informed complainant 
on this occasion, and that he paid complainant with a check bear- 
ing the name of Regan Distributors of Coachella Valley, Inc. in 
connection with this transaction. Dennis Regan states that he 
purchased the shipment from complainant on behalf of Regan 
Distributors of Coachella Valley, Inc., and that he also informed 
complainant that he was representing Regan Distributors of 
Coachella Valley, Inc. in this transaction. 


In support of its position that it sold the shipment involved 
herein to respondent, complainant has submitted in evidence 
affidavits from its present, John J. Bazdarich, and its bookkeeper, 
Enrique S. Salinas. Mr. Bazdarich states that he sold the ship- 
ment to complainant, that all sales between the parties from 1965 
to present have been to respondent, and that he has never been 
informed by any representative of respondent to invoice any other 
firm other than respondent for these purchases. Mr. Salinas states 
that he does the invoicing and posting for complainant, that he 
invoiced respondent for the shipment in question as he has on 
all previous transactions between the parties, that respondent 
never objected to the invoices sent to it, and that he has never 
been advised by respondent to bill any other firm other than 
respondent for these purchases. 


We note that respondent objected neither to complainant’s 
invoice which shows respondent as buyer, nor to the correspond- 
ence addressed to respondent from the Department in connection 
with this transaction. We also note that the correspondence be- 
tween the parties in connection with this transaction was done 
in the name of respondent. Where two corporations have similar 
names, operate out of the same address and share some common 
officers and directors, the burden of proof is upon respondent to 
show that it made clear to a third party exactly which one 
of the corporations was doing business with the third party. Upon 
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review of the evidence, we find that respondent has failed to sus- 
tain the burden resting upon it to show that the shipment was 
purchased by a corporation other than respondent. We therefore 
conclude that respondent is a proper party to this proceeding. 


The parties are also in dispute concerning the terms of the con- 
tract. Respondent’s Dennis Regan states that although he had 
instructed complainant to order a car with a working mechanical 
refrigeration unit so that the shipment could be held at 34°F. 
during transit, he was informed by complainant on date of ship- 
ment, March 21, 1970, that complainant could only obtain a car 
with a non-working mechanical refrigeration unit. He further 
states that complainant’s John Bazdarich told him not to worry 
about the refrigeration unit, that complainant would ice the ship- 
ment in such a manner that the shipment would arrive in as good 
a condition as when shipped, and that complainant would guar- 
antee that the shipment would arrive at destination in good con- 
dition. Respondent alleges that as a result of this conversation 
the original f.o.b. sale was changed to one of f.o.b. inspection and 
acceptance arrival and that it rejected the shipment because the 
vegetables were not in good condition at destination. 


Complainant’s John Bazdarich states that respondent gave him 
instructions to order a 300 series mechanical car without the unit 
running. He states that if respondent had ordered a car with 
a working mechanical refrigeration unit, complainant would have 
obtained one since plenty of such cars were available on date of 
shipment. Mr. Bazdarich alleges that whether or not the car had 
a working mechanical refrigeration unit or not did not really 
concern him since this transaction was an f.o.b. sale, with all risks 
in transit to be borne by the purchaser. 


There is no dispute that the bill of lading covering the shipment 
states “BAD ORDER MECHANICAL. DO NOT OPERATE 
UNIT”, and shows that this shipment was to be iced. Complainant 
has submitted in evidence a letter sent by complainant to re- 
spondent in connection with this transaction. Such letter, dated 
April 23, 1970, states, in part, that the car was shipped per re- 
spondent’s instructions with respect to routing, manifest, and 
lading. Respondent did not object to this portion of complainant’s 
letter, nor does it appear that resspondent made any complaint 
about the refrigeration or lack of it upon arrival of the shipment. 
Upon review of the evidence, we cannot agree with respondent’s 
contentions that the terms of sale were changed to f.o.b. inspec- 
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tion and acceptance arrival or that respondent instructed com- 
plainant to order a car with a working refrigeration unit. We 
conclude that the transaction was an f.o.b. sale and that respond- 
ent instructed complainant to order a car without a working 
refrigeration unit. 


The shipment arrived at Boston, Massachusetts, on April 2, 
1970. Following a Federal inspection of the carrot portion of the 
shipment on that date, respondent advised complainant that the 
shipment failed to meet contract requirements and that complain- 
ant could either take the car back or have respondent handle the 
shipment for complainant’s account. Complainant refused to take 
the car back and also refused to give respondent authority to 
handle the car for its account. We find that respondent rejected 
the shipment on April 2, 1970. 


The definition of an f.o.b. transaction is set forth in section 
46.43(i) of the regulations issued pursuant to the act (7 CFR 
46.43(i)). This section states that “ ‘f.o.b.’ . . . meanss that the 
produce quoted or sold is to be placed free on board the boat, car, 
or other agency of the through land transportation at shipping 


point, in suitable shipping condition . . . and that the buyer 
assumes all risks of damage and delay in transit not caused by 
the seller irrespective of how the shipment is billed.” 


The evidence clearly show that the warranty of suitable ship- 
ping condition provided in section 46.43(j) of the regulations (7 
CFR 46.43(j)) is not applicable in this case because the shipment 
was not handled under normal! transportation service and condi- 
tions, in that the car was delayed approximately three days during 
transit. Under the f.o.b. rules stated above, respondent-pur- 
chaser became liable for all risks of damage in transit not caused 
by the shipper. There is no evidence in the record that complain- 
ant did not load or ship vegetables meeting contract requirements 
at shipping point, or that the damage in transit was caused in 
any way by complainant. Respondent’s rejection of the shipment 
on April 2, 1970, was therefore without reasonable cause. Accord- 
ingly, respondent is liable for the balance of the purchase price 
of the vegetables, or $1,474.18. Respondent’s failure to pay this 
amount promptly is a violation of section 2 of the act, for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,474.18, with interest thereon 
at the rate of 8 percent per annum from May 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,484) 


Nick DELIs Co., INc. v. Tasty SNACKS, INC. PACA Docket No. 
2-2446. Decided March 27, 1972. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 
On March 2, 1972, an order was entered staying a default order 


entered February 2, 1972 (31 A.D. 366), awarding reparation to 
complainant. Respondent was given until March 20, 1972, to file 
a petition for reconsideration. No such petition has been filed. 
Accordingly, the stay order of March 2, 1972, is vacated, the 
default order of February 2, 1972, is reinstated and respondent 
shall pay the reparation award within 30 days from the date of 
this order. 


(No. 14,485) 


TRIPLE E PRODUCE CorP. v. HILLS SUPERMARKETS, INC., t/a HILLS. 
PACA Docket No. 2-1477. Decided March 28, 1972. 


Contract—No meeting of minds—Dismissal 


Where there was no real understanding and hence no mutual meeting of the 
minds of the contracting parties, it is held that no contracts came into 
existence between complainant and respondent and the complaint is 
therefore dismissed. 


James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $13,807.09 in connec- 
tion with the sale and shipment to respondent of three truckloads 
of tomatoes in interstate commerce. 


The parties each were served with copies of the Department’s 
report of investigation. Respondent was also served with a copy 
of the formal complaint to which answer was filed on October 27, 
1969, denying liability and requestig an oral hearing. The answer 
also contained a counterclaim for $4,180.50 and asserted a cross- 
claim against respondent’s broker, Elite Brokerage, Hollywood, 
Florida. Under date of October 29, 1969, respondent’s attorney 
was notified by the Department that the cross-claim against the 
broker could not be entertained because of failure to file within 
the nine-month statutory period after the alleged cause of action 
accrued. 


An oral hearing was held at New York, New York, on Decem- 
ber 7, 1970, at which both parties were represented by counsel. 
Two witnesses appeared and testified, one for each side. The 
deposition testimony of Jack Esformes and Nathan Esformes 
was received in evidence at complainant’s request. 


On April 12, 1971, complainant filed a petition to reopen the 
hearing to take further evidence in accordance with section 
47.24(b) of the rules of practice (7 CFR 47.24(b)). A copy of 
the petition was served upon respondent’s attorney who filed an 
answer thereto requesting that complainant’s petition be denied. 
On April 27, 1971, the presiding officer granted complainant’s 
petition to reopen the hearing and copies of the presiding officer’s 
ruling were served upon counsel for the parties. 


Both sides were represented by counsel at the reopened hearing 
which was held at New York, New York, on October 27, 1971. 
A representative of the New York Central Transport Company, 
subpoenaed by complainant, was the only witness called to testify 
at the reopened hearing. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Triple E Produce Corp., is a corporation whose 
address is P. O. Box 473, Tracy, California. At the time of the 
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transactions involved herein, respondent was licensed under th 
act. ; 


2. Respondent, Hills Supermarkets, Inc., t/a Hills, is a corpo- 
ration whose address is 50 Emjay Boulevard, Brentwood, New 
York. At the time of the transactions involved herein, respondent 
was licensed under the act. 


8. On or about October 31 and November 1, 1968, in the course 
of interstate commerce, complainant negotiated with respondent 
for the sale to respondent of three piggyback vans of tomatoes, 
85% or better U.S. No. 1, in the vans identified below, consisting 
of various sizes as described, and at the following prices, f.o.b. 
Tracy, California: 


Van FT 311778—October 31, 1968 


Quantity 
(40 lb. Cartons) Size Unit Price Price Extended 
929 7x7 $5.00 $4,645.00 
Transigard #1240 17.50 


$4,662.50 

Van FT 732485—November 1, 1968 
800 6x6 $7.00 $2,100.00 
629 7x7 5.00 8,145.00 
Ryan #8995 17.50 


$5,262.50 
Van FT 512920—November 1, 1968 


929 6x6 $6,503.00 


$7.00 
Ryan #12511 17.50 
$6,520.50 


4. The negotiations between the parties were handled by Mur- 
ray and Nathan Esformes, doing business as a partnership under 
the name of Elite Brokerage, Hollywood, Florida. Murray 
Esformes prepared a “Broker’s Memorandum of Purchase and 
Sale” in connection with each load and sent copies to the parties. 
The copies received by respondent read: “Grade 85% or Better 
US one.” Those sent to complainant read: “Grade 85% US one 
or Better With Consignee to stand 15% of waste.” 


5. Federal-State inspections were made of the three loads of 
tomatoes at shipping point and certificates were issued showing 
the following: 
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Van. No. Inspection Dates Grade 

FT 311778 10/30/68-10/31/68 86% U.S. No. 1, Quality, 1% Decay 

FT 732485 10/31/68-11/1/68 89% U.S. No. 1, Quality, 2% Decay 

FT 5612920 10/31/68-11/1/68 88% U.S. No. 1, Quality, 2 to 10% 
Decay, Average 3% 


6. Van FT 311778 was shipped from Tracy, California, on 
October 31, 1968, and arrived at North Bergen, New Jersey, at 
5:15 a.m. on Thursday, November 7, 1968. The van was deramped 
at 9:15 a.m. on November 7, 1968, with the consignee being 
notified of arrival at 9:00 a.m., the same day. FT 311778 was 
picked up by respondent at 11:00 a.m. on November 11, 1968. 


7. Van FT 512920 and FT 732485 were loaded on a flatcar and 
shipped from Tracy, California, on November 1, 1968, consigned 
to respondent. The contents of FT 732485 were transferred in 
transit to van PFC 153354. 


8. Van FT 512920 arrived North Bergen, New Jersey, at 3:00 
a.m., November 9, 1968, was deramped at 7:44 a.m. the same day, 
and respondent was notified of arrival between 8:00 nad 10:00 
a.m., on Monday, November 11, 1968. The shipment was picked 
up by respondent at 3:00 p.m. on November 12, 1968. 


9. Van PFC 153354 arrived at North Bergen at 7:15 a.m. on 
November 9, 1968, and was deramped at 7:30 a.m. the same day, 
with respondent being notified of arrival between 8:00 and 10:00 
a.m. on November 11, 1968. The shipment was picked up by 
respondent during the afternoon of November 13, 1968. 


10. Federal inspections were made of the three vans at respond- 
ent’s warehouse in Brentwood, New York, on the dates shown 
below and the condition of the tomatoes was certified as follows: 


November 12, 1968—Van FT 311778 


“Condition: Average 65% green and breakers, 10% turning 
and pink. Range from 4 to 20%, averaging 10% damage by 
numerous slightly sunken discolored areas occurring princi- 
pally over shoulders. Decay ranges from 16 to 32%, averag- 
ing 25% Gray Mold Rot and Watery Rot, all stages.” 


November 18, 1968—Van FT 512920 


“Condition: Average 25% green and breakers, 35% turning 
and pink, 5% light red and red. Decay ranges from 14 to 
56%, averaging 35% Gray Mold Rot, and Watery Rot, all 
stages, mostly advance. Range from 4 to 17%, averaging 9% 
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damage by including 1% serious damage by numerous 
slightly sunken discolored areas occurring principally over 
shoulders.” 


November 14, 1968—Van FT 153854 


“Condition: Average 25% green and breakers, 30% turning 
pink, 10% light red and red. Decay ranges from 13 to 50%; 
averaging 33% Gray Mold Rot and Watery Rot, all stages, 
mostly advance. Average 5% damage, including 1% serious 
damage by numerous slightly sunken discolored areas occur- 
ring principally over shoulders.” 


11. On November 12, 13 and 14, 1968, and by wires to the 
carrier or complainant, or to both, respondent rejected the three 
vans of tomatoes as being out of grade, decay being a factor. 


12. On November 15, 1968, and in reply to respondent’s wires 
of rejection, complainant sent three telegrams to respondent, all 
reading in pertinent part, as follows: 


“WE ARE NOT ACCEPTING YOUR UNJUSTIFIED RE- 
JECTION. CAR SOLD YOU FOB CALIF. DID NOT SELL 
GRADE ARRIVAL. OUR SPECIAL AGREEMENT WITH 
YOUR BROKER ELITE BROKERAGE—WE INFORMED 
HIM AND HE KNEW THAT THIS CAR HAD POSSI- 
BILITIES OF CONDITION TROUBLE DEVELOPING. 
WE AGREED THAT WE WOULD PROTECT YOU ON 
ANY LOSS DUE TO DECAY AND CONDITION IN 
EXCESS OF FIRST FIFTEEN PERCENT AS FOUND ON 
DATE OF ARRIVAL. THIS AGREEMENT WITH UN- 
DERSTANDING YOU WOULD ACCEPT COMMODITY 
UNDER ANY CIRCUMSTANCES AND WOULD WORK 
CAR OUT. WE ARE DISPOSING OF MERCHANDISE 
HOLDING YOU LIABLE FOR ANY LOSS SUSTAINED.” 


18. Following respondent’s rejections, complainant promptly 
resold the three vans of tomatoes and realized total net proceeds 
of $2,638.41, as follows: 


Van No. Net Proceeds 
FT 811778 $ 171.99 
FT 1538354 646.58 
FT 512920 1,819.84 


14. The formal complaint was filed on May 12, 1969, which was 
within 9 months after the alleged causes of action herein accrued. 
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CONCLUSIONS 


Complainant alleged in the formal complaint that each of the 
vanloads of tomatoes was sold to respondent on the basis of 85 
percent U.S. No. 1 quality or better at the time of shipment; that 
the broker was informed there was a possibility of condition 
trouble developing; and that complainant agreed to protect re- 
spondent on any loss due to decay or condition in excess of the 
first 15 percent on arrival, with the understanding respondent 
would accept the tomatoes under any circumstances and process 
them with such protection. Respondent alleged in its answer that 
the tomatoes were purchased on the basis of “85 or better U.S. 
one” and denied the other terms alleged by complainant. 


Complainant’s sales manager, Jack Esformes, testified that in 
the transactions involved herein he dealt with Murray and Nathan 
Esformes, two partners doing business as Elite Brokerage. Jack 
Esformes testified, in effect that each of the three vanloads were 
sold to respondent on the basis of an inspection at shipping point 
showing the tomatoes were 85 percent U.S. No. 1 quality or 
better ; that respondent was to stand the first 15 percent waste or 
shrinkage and complainant was to stand the waste or shrinkage 
in excess of 15 percent; and that respondent would accept the 
loads under any circumstances. The witness further testified that 
he insisted on these terms because it had rained several days 
before harvest and there was a possibility the tomatoes would 
develop decay as a result thereof. Donald Scharf testified that he 
was respondent’s head produce buyer and that he and an assistant, 
Carmine Perrone, negotiated with Murray and Nathan Esformes 
for the purchase of the tomatoes involved herein. He testified 
further that the tomatoes were purchased solely on the basis of 
85 percent U.S. No. 1 quality or better at shipping point as evi- 
denced by the copies of the broker’s memorandum received by 
respondent and in accordance with respondent’s regular practice 
and policy in buying tomatoes.. He denied that Murray or Nathan 
Esformes mentioned the percentage of decay in any of the loads 
at shipping point or said that respondent was to be responsible 
for the first 10 to 15 percent decay on arrival. 


Nathan Esformes testified by deposition that pursuant to the 
instructions of Carmine Perrone, he and Murray Esformes pur- 
chased from complainant three vanloads of tomatoes “to grade 
85% or better, with the receiver to stand up to 15% waste.” 
Murray Esformes died in July 1969. However, the report of 





TRIPLE E v. HILLS 455 
Cite as 31 A.D. 449 


investigation contains three documents expressing his version of 
the contract terms. 


The first is a telegram sent by him to respondent on November 
21, 1968, which reads as follows: 


“THE THREE PIGGY BACKS OF TOMATOES SHIPPED 
FROM TRIPLE E COMPANY TRACY CALIFORNIA TO 
YOU WERE PURCHASED UNDER THESE CONDI- 
TIONS: THAT YOU WERE RESPONSIBLE FOR THE 
FIRST TEN TO FIFTEEN PERCENT OF DECAY AND 
THAT THE SHIPPER WAS RESPONSIBLE FOR EVERY- 
THING ELSE.” 


On November 22, 1968, the broker sent the following letter to 
respondent : 


“In reference to the last three piggybacks of tomatoes pur- 
chased from the Triple E Packing Co of Tracy, California. 
They were purchased under these conditions: That the con- 
signee must stand the first 15% waste and the shipper is to 
stand any waste over the 15%.” 


On June 4, 1969, the broker wrote a letter to the Department, 
reading in pertinent part, as follows: 


“The loads of tomatoes in question were bought F.O.B. not 
F.O.B.A., therefore according to the condition in which they 
arrived we feel the consignee was justified to reject them. 


“All partys involved agreed that there could be up to 15% 
waste and if so the consignee would absorb it. But as the case 
was the tomatoes had an excessive amount of waste and were 
unfit for human consumption. Since they were unfit for 
human consumption they were properly rejected by Hills; 
Triple “E” advised Hills where to and who to release these 
loads to. 


“All copies of the memorandum are exactly the same for all 
partys as they are all carbon copies. 


“Under no circumstances have we or Hills ever bought any 
tomatoes without the right of rejection because of excessive 
waste or being unfit for human consumption.” 


Contrary to the statement of Murray Esformes, the copies of 
the broker’s memoranda of sale which respondent received are 
not duplicates of those received by complainant. The parties do 
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agree that the signature on all copies is that of Murray Esformes. 
The copies differ in many respects, including the absence of the 
words “with consignee to stand 15% of waste” on respondent’s 
copies. None of the copies contain a word or words indicating 
that respondent had agreed to accept any of the loads regardless 
of the condition of the tomatoes on arrival. Nathan Esformes 
was unable to explain why the copies of the memoranda sent to 
the parties differed as to terms. 


Complainant had the burden of proving by a preponderance of 
the evidence that contracts were entered into on the terms alleged 
in the formal complaint. In our opinion complainant has not 
sustained this burden. It seems clear to us that there was no real 
understanding and hence no mutual meeting of the minds of the 
contracting parties. In the absence of such mutual assent, it is 
concluded that no contracts came into existence between com- 
plainant and respondent. Bodine Produce Co. Inc. v. McDonnell & 
Blankford, 27 A.D. 1309. J. E. Nelson & Sons v. Jack Kerzner & 
Monte Cross, 8 A.D. 48, affirmed District Court, E.D. Penna 
(Civil Action No. 9362) June 6, 1952, reported 12 A.D. 226. 


The three vanloads of tomatoes were rejected by respondent 
and they were resold by complainant. Accordingly, since no viola- 
tion of section 2 by respondent has been shown, the complaint 
should be dismissed. 


Respondent filed a counterclaim for damages resulting from 
complainant’s alleged failure to deliver three vanloads of tomatoes. 
In view of our previous conclusion that no contracts came into 
existence between complainant and respondent, there could be no 
breach on complainant’s part. It follows that the counterclaim 
should also be dismissed. 


The complaint is dismised. 
The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 14,486) 


In re UNITED PRODUCE Co., INc. PACA Docket No. 2-2362. De- 
cided March 28, 1972. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to make full payment for commodities purchased in 
interstate commerce are violations of the act for which the facts and 
circumstances thereof shall be published. Resspondent’s license termi- 
nated prior to the institution of this proceeding. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent with 
failing to make full payment for numerous shipments of perish- 


able agricultural commodities purchased in interstate commerce. 
Chief Hearing Examiner Jack W. Bain issued a recommended 
decision based upon the default in the filing of an answer and 
proposed an order requiring publication of the facts and circum- 
stances of the violations found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 11th day after the date 
hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on Novem- 
ber 16, 1971, by the Consumer and Marketing Service, United 
States Department of Agriculture. The respondent was charged 
with failing to account and pay for many lots of fruits and vege- 
tables handled and purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served on 
respondent on December 21, 1971, and it was notified that an 
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answer should be filed within 20 days, and that failure to file an 
answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has not filed an answer. 


On January 14, 1972, complainant by one of its attorneys filed 
a motion that the order proposed below be issued. 


Chief Hearing Examiner Jack W. Bain, to whom the proceed- 
ing had been assigned, issued a Recommended Decision on Feb- 
ruary 24, 1972, without further investigation or hearing, pur- 
suant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, United Produce Co., Inc., is an Arizona 
corporation, now in bankruptcy, formerly of Tucson, Arizona. 
The Trustee in Bankruptcy is Paul A. White, c/o Ronald E. 
Warnicke, Attorney at Law, 100 West Washington Street, 
Phoenix, Arizona 85003. 


2. License number 136797 under the Act was issued to respond- 
ent on November 8, 1951, and was renewed annually until No- 
vember 8, 1971, when it terminated because respondent failed to 
renew it. 


3. During July through December 1970, respondent purchased, 
received, and accepted without complaint, in interstate commerce, 
76 lots of plums, cucumbers, and other fruits and vegetables, 
perishable agricultural commodities, from 17 sellers in Texas and 
other States, but failed to pay the agreed purchase prices there- 
for. The total amount due and unpaid is $122,101.35. Details of 
the transactions are set out in the complaint. 


4. Respondent was adjudicated a bankrupt on May 27, 1971. 


5. By notice in writing dated May 19, 1971, respondent was 
given the opportunity to demonstrate or achieve compliance with 
lawful requirements of the Act relating to the purchases here 
involved, but it has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full accounting and payment in 
the transactions involved above constitute flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order proposed below should be issued. 
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PROPOSED ORDER 


The finding contained herein that respondent has committed 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) and the facts and circumstances thereof shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,487) 


In re JOSEPH GANGI & Sons, INC. PACA Docket No. 2-2017. 
Decided March 31, 1972. 


Stay order vacated—Prior order affirmed by Court in 
Fruit Salad et al v. Secretary 


Decision by Thomas J. Flavin, Judicial Officer 


VACATION OF STAY ORDER AND REINSTATEMENT OF 
DEFAULT ORDER 


The Order of June 4, 1971, in this proceeding was stayed on 
August 5, 1971, pending the outcome of an appeal taken before 
the United States Court of Appeals for the First Circuit with 
respect to that Order. It now appears that on November 18, 1971, 
the Court of Appeals entered its Opinion and Decree in the action 
entitled Fruit Salad, Inc., and Flavor-Fresh of N. H., Inc. V. 
Secretary of Agriculture, No. 71-1235, which Opinion upheld the 
actions of the Secretary of Agriculture which gave rise to the 
appeal. On December 7, 1971, the Court of Appeals stayed the 
effective date of its decree pending the filing of a petition for a 
writ of certiorari by the plaintiffs. The time for filing such a 
petition expired on February 18, 1972, and by operation of the 
Order of the Circuit Court, the stay of its decree expired simul- 
taneously. Accordingly, the Stay Order of August 5, 1971, is 
hereby vacated and the Order of June 4, 1971, is hereby rein- 
stated, and the Order of April 22, 1971, prescribing the publica- 
tion of the facts shall become effective on the eleventh day after 
the date hereof. 
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DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 14,488) 


EASTERN OREGON FARMING Co. v. TASTY SNACKS, INC. PACA 
Docket No. 2-2471. Order issued March 27, 1972, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—ON MOTION OF PARTIES 
(No. 14,489) 


PET INCORPORATED v. SAM GORDON & SONS PURVEYORS, INC. 
PACA Docket No. 2-2290. Order issued March 31, 1972, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 14,490) 


CROWN ORCHARD COMPANY v. VALLEY VIEW MARKETS, INC. 
PACA Docket No. 2-2500. Reparation of $3,431.30 with 8 
percent interest from December 1, 1971, awarded complain- 
ant against respondent in order issued March 31, 1972. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 14,491) 


S. CORTELLO, INC. v. STAMFORD PRODUCE COMPANY. PACA Docket 
No. 2-2474. Reparation of $2,804.60 with 8 percent interest 
from April 1, 1971, awarded complainant against respondent 
in order issued March 2, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,492) 


MERCED TOMATO GROWERS CO-OPERATIVE ASSOCIATION v. MICHAEL 
KopisH & Co., INc. PACA Docket No. 2-2470. Reparation 
of $8,616 with 8 percent interest from August 1, 1971, 
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awarded complainant against respondent in order issued 
March 2, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,493) 


BIANCHI & SONS v. MICHAEL KopisH & Co. INc. PACA Docket 
No. 2-2469. Reparation of $14,067.50 with 8 percent interest 
from August 1, 1971, awarded complainant against respond- 
ent in order issued March 2, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,494) 


LYLE W. CURRIE Co. v. AGRO RESOURCES, INC. PACA Docket No. 
2-2468. Reparation of $10,080 with 8 percent interest from 
April 1, 1971, awarded complainant against respondent in 
order issued March 2, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,495) 


SUNNY FARMS, INC. v. LOUIS M. PALOMO WHOLESALE PRODUCE. 
PACA Docket No. 2-2475. Reparation of $781.15 with 8 per- 
cent interest from August 1, 1971, awarded complainant 
against respondent in order issued March 6, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,496) 


MOUNTAIN CREST, INC. v. PALOMO PRODUCE & TRUCKING CORP. 
PACA Docket No. 2-2476. Reparation of $2,568.75 with 8 
percent interest from October 1, 1971, awarded complainant 
against respondent in order issued March 6, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,497) 


MENDELSON-ZELLER Co., INC. v. GREEN VALLEY PRODUCE, INC. 
PACA Docket No. 2-2477. Reparation of $1,411.25 with 8 
percent interest from August 1, 1971, awarded complainant 
against respondent in order issued March. 8, 1972, by Donald 
A. Campbell, Judicial Officer. 
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(No. 14,498) 


GEORGE W. JOHNSON v. VALLEY PACKING Co. PACA Docket No. 
2-2478. Reparation of $1,272.70 with 8 percent interest from 
August 1, 1971, awarded complainant against respondent in 
order issued March 8, 1972, by Donald A. Campbell, Judicial 
Officer. 


(No. 14,499) 


SEMERJIAN BROTHERS v. BENNETTS FRUIT Co. PACA Docket 
No. 2-2479. Reparation of $193.75 with 8 percent interest 
from October 1, 1970, awarded complainant against respond- 
ent in order issued March 8, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,500) 


W.S. “BILL” GRIMES PRODUCE Co. v. JOY CiTRUs & Foops. PACA 
Docket No. 2-2480. Reparation of $375 with 8 percent inter- 
est from September 1, 1971, awarded complainant against 


respondent in order issued March 9, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,501) 


GARDEN STATE FARMS, INC. v. STANLEY J. BLUMBERG. PACA 
Docket No. 2-2481. Reparation of $414.75 with 8 percent 
interest from August 1, 1971, awarded complainant against 
respondent in order issued March 9, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,502) 


MAINE BANANA CORPORATION v. WEEPIN WILLIE’S FRUIT AND 
PRODUCE, INC. PACA Docket No. 2-2488. Reparation of 
$3,056.48 with 8 percent interest from March 1, 1971, 
awarded complainant against respondent in order issued 
March 15, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,503) 


SANTA CLARA PRODUCE, INC. v. H & P PRopuce, INc. PACA 
Docket No. 2-2489. Reparation of $2,795.85 with 8 percent 
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interest from September 1, 1971, awarded complainant 
against respondent in order issued March 15, 1972, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 14,504) 


WESTGATE-SOUTHLAND PRODUCE, INC. v. H & P PRODUCE, INC. 
PACA Docket No. 2-2490. Reparation of $730 with 8 percent 
interest from October 1, 1971, awarded complainant against 
respondent in order issued March 15, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,505) 


THOMAS J. HOLT Co., INC. v. INTERSTATE WHOLESALE FRUIT & 
PRODUCE, LTD. PACA Docket No. 2-2491. Reparation of 
$1,282.50 with 8 percent interest from December 1, 1971, 
awarded complainant against respondent in order issued 
March 16, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,506) 


SHUBACK FARMS, INC. v. INTERSTATE WHOLESALE FRUIT & PRO- 
DUCE, LTp. PACA Docket No. 2-2492. Reparation of $1,736 
with 8 percent interest from December 1, 1971, awarded com- 
plainant against respondent in order issued March 16, 1972, 
by Donald A. Campbell, Judicial Officer. 


(No. 14,507) 


H. Sacks & SONS v. INTERSTATE WHOLESALE FRUIT & PRODUCE, 
Ltp. PACA Docket No. 2-2493. Reparation of $9,701.13 
with 8 percent interest from November 1, 1971, awarded 
complainant against respondent in order issued March 16, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,508) 


UNITED PACKING Co. v. B. A. “AL” GARDNER. PACA Docket No. 
2-2501. Reparation of $1,499.99 with 8 percent interest from 
May 1, 1971, awarded complainant against respondent in 
order issued March 28, 1972, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 14,509) 


A. DuDA & SONS, INC. v. GRIFFIN PRODUCE Co. PACA Docket 
No. 2-2503. Reparation of $18,215.25 with 8 percent interest 
from February 1, 1971, awarded complainant against re- 
spondent in order issued March 31, 1972, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 14,510) 


NIcK DELIs Co., INC. v. TASTY SNACKS, INC. PACA Docket No. 
2-2446. Order issued March 2, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,511) 


ARTHUR B. SCHOLL, d/b/a SCHOLL BROTHERS v. THOMAS H. 
McCLouD. PACA Docket No. 2-2069. Order issued March 8, 
1972, by Donald A. Campbell, Judicial Officer. 


COURT DECISION 


FRUIT SALAD, INC., and FLAVOR FRESH OF N. H., INC. v. SECRETARY 
OF AGRICULTURE. November 18, 1971. 


UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT 


Before ALDRICH, Chief Judge, 
BREITENSTEIN, Senior Circuit Judge,* 
and MCENTEE, Circuit Judge. 


PER CURIAM. This case arises under the Perishable Agricul- 
tural Commodities Act, 46 Stat. 531 et seq., 7 U.S.C. §§ 499a- 
499s. The petitioners are two commodity dealer corporations. 
They attack the finding of the Department of Agriculture that 
Charles and Philip Gangi and Charles A. Torrisi, hereinafter the 
officers, are ineligible for affiliation or employment with them by 
reason of having been, within the meaning of the statute, “re- 


* Of the Tenth Circuit, sitting by designation. 
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sponsibly connected” with another dealer, Joseph Gangi & Sons, 
Inc., hereinafter Gangi, Inc, which had been found to have com- 
mitted repeated and flagrant violations of the act. 


The facts are not disputed. The Department issued reparation 
orders against Gangi, Inc., on October 16 and 17, 1969. Repara- 
tions not having been paid pursuant to these orders, Gangi, Inc.’s 
license was automatically suspended by operation of law on 
November 21, 1969. Without having paid these reparations, and 
while the suspension was still in effect, Gangi, Inc. went into 
bankruptcy on March 11, 1970. It therefore never renewed its 
license, which expired by its own terms on May 23, 1970. The 
Department on April 8, 1970, granted the officers permission to 
work for petitioners. On June 4, 1971, the Department issued an 
order finding that Gangi, Inc.’s failure to make full and prompt 
payment for 436 lots of fruits and vegetables, with a total value 
of more than $117,000, constituted willful, flagrant and repeated 
violations of the act. It then advised both petitioners that, in 
view of this order, section 499h(b) made the officers ineligible 
for employment with them or any other commodity dealer at least 
until June 15, 1972. 


Petitioners’ only claim is that this sanction cannot be applied 
in this case because of a provision barring its application “to any 
case in which the license of the person found to have committed 
such violation was suspended and the suspension period has 
expired or is not in effect,” 7 U.S.C. § 499h(b) (2). They argue 
that when Gangi, Inc.’s license expired by its own terms, the 
suspension also necessarily expired since there was no longer 
anything to suspend. Petitioners base their argument solely on 
the language of the section, ignoring both its purposes and its 
place in the statutory scheme. 


The manifest purpose of the exception is to permit the Depart- 
ment of Agriculture to decide that the proper sanction for some 
flagrant and repeated violations is suspension without thereby 
automatically precluding responsible officials of the violator from 
employment for the one-year minimum penalty. That purpose 
will not support the application of the exception to cases where 
the original suspension was not the Department’s choice of sanc- 
tion for flagrant and repeated violations of the act, but was, 
rather, an automatic suspension for failure to pay reparation 
awards under section 499g¢(d) which would still be in effect but 
for the fortuity that the delinquent dealer’s license has since 
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expired. To bar the Department from applying the section 
499h(b) sanction, when it finds that the misconduct was part 
of a series of repeated and flagrant violations, because of the 
happenstance that the dealer had first been found liable for repa- 
rations and had then gone out of business, would insulate the 
officers of the dealer from the consequences of their serious mis- 
conduct. The insulation would be complete in cases, such as this 
one, where the first licensee was also able to terminate liability 
for the reparations by declaring bankruptcy. This is precisely 
the situation when the misconduct may be regarded as having 
been the most serious. Whatever may be the meaning of the sec- 
tion 499h(b) (2) reference to a suspension which “has expired 
or is not in effect,” we cannot read it as referring to a suspension, 
such as the one at bar, which would still be in effect but for the 
fortuitous circumstance of the expiration of the suspended license 
itself. 


Affirmed. 
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